
OCTOBER,544 1878.

the Snow,widow to life. 123her Smith v. Massduringconvey
But made,323. the been the is enti­widowconveyance having

tled to the herreceive and to use them atremaining proceeds,
herdiscretion for No trust is thecreated will insupport. by

favor of children. Bamforth,the v. 123 Mass. 280.Bamforth
Decree accordingly.

Theophilus P. Chandler & others vs. Jamaica Pond
CorporationAqueduct

— .28,26. 19,Norfolk. Jan. June 1878. 29­ 1878.Aug. Oct.
Soule,& JJ.,Lord absent.

land,gave aqueduct andcorporation power providedstatute an to take that theA
applicabledamages according to the in case of land takenshould be assessed law

statute, giving corporationsubsequent powerfor A the to takepublic highways.
land, that, petition the dam-provided on a to a court for assessment ofadditional

land, taken,ages proceedthereupon“the shall like other civil causesfor so cause
that, statute,Held, thein in the case of land taken under latter thecourt.”said

damages, as toappliedin the assessment of an assess-govern,same rules should
ment under the former statute.

fee,years, ismanyof for under a Of title in sufficient to main-land claimPossession
damages by takingfor the of sustained reason of the ofpetitiontain a assessment

statute;corporation authority byby under the conferred and evidencethe land a
only part of the land is inadmissible in reduc-petitioner had a base fee inthat the

damages.tion hisof
If, damages by corporation,for land taken a underpetitionof a for aat the trial

that,statute, by respondent, bythe a reserva-judge evidence oiferedthe excludes
taken,deed, admits that thea it had in the land and evidencein an easementtion

by jurythe deduct the valueprescription,the same easement andhadrespondent
excep-damages, respondent groundhas noassessingin the the ofeasementof the

the offered.of evidenceto the exclusiontion
land, grant, bylost aby is non-nser forthe surface of establishedoneasementAn

estate, inconsistent withwith an adverse use of the servienttwenty years, united
easement, .claimthe under a of title in feelexistence ofthe

land, found'necessary fcr themayofopen parcelto a where it berightagrantA of
forever, does notkeep pipes thereinlaying pipes, libertyand of to suchofpurpose

afterchange of theimplication grant right pipesa to the locationessly byorexpi
laid.they are once

the,ruling requested, byis notgive which shownto the refusal to aexception liesNo
to the issue.exceptions pertinentto bebill of

corporation authorityunderby a conferrSSdamages for land takenpetitiona forOn
theis assessed from time ofstatute, to bethe amount awarded the-by oninterest

taking.
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land, juryfor a to assess theprovidingandgiving rightthe to takestatuteaCTn.ier
injured, damages are tois taken orlandby any whosepersondamages sustained

althoughpetitioner,aadjoining land ofresulting to theinjuryfor thebe assessed
land,parcel praysof and fortaking of a describedonly theforthpetitionthe sets

taking.by suchcauseddamagesjurya to assess the
land,taking jury mayof thedamages theforofpetitiona for the assessmentOn

value, mayfor which it be used.consider, purposestheestimating itsinproperly
land, questiontaking of thedamages for theassessment ofpetitiona for theOn

testify the value of the land taken iscompetent to as toisa witnesswhether
trial; such ajudge presiding at the and ifof thethe discretionlargely within

town, may toproperlyhe be allowedor an assessor of oneis a selectmanwitness
town, boundarynear the line betweentestify land taken in anothervalue ofto the

towns.the two
land,taking maywitnesspetition damagesassessment of for the of afor theaOn

asked, qualified testify the ofquestion whether he is to to value the landbe on the
taken, frequently ahe has not been called as witness to the value of landwhether

land-damage cases.in
damages takingpetition for the assessment of for the of land under a statuteaOn

taken, witness,authorizing acquainteda dam landthe erection of on the a with
vicinity, engineer,of lands in the and who is a civil and has exam-the value made

waterworks, may properly testifydams and be allowed to toinations of the extent
dam, statute,heightto by injureif built the allowed the wouldto which the the

petitioner.theremaining land of

Court, 11, 1873,to the filed forPetition aSuperior April
sustained theto assess reasondamages ofby petitionersjury by

28, 1870,on thethe under thetaking, April by respondent, St.
182, 100,0001868, of aboutc. feet of land inof West Roxbury.

decision, 305,the former 122After Mass.reported the case
Court, Bacon, J.,in thetried beforeSuperiorwas who allowed a

theofbill thealleged by respondent, materialexceptions parts
in theof which appear opinion.

in 1878,The case was Williams, Jr.,M.argued January, by
Chandler,and A. D.for the for therespondent, andpetitioners;

was afterwards ordered thejudgment overruling exceptions.
moved forThe arespondent thereupon and this mo­rehearing,

inwastion 1878.August,argued
Morton, 1868, 182,J. The St. of c. authorizes the respond-

“for theent ofcorporation, betterpurpose freshsupplying
water, for andand saving the water thatrestraining may perco-

from Jamaica Pondlate into what was known asformerly
Pond, in land now owned saidSpring take,by tocorporation,

or landhold near orpurchase any land,saidadjoining now
said andOAvnedby corporation,” theempowers tocorporation

xi. 35VOL.
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“ Pond,said andcalled raise aenlarge pond, formerly Spring
suchdam on land taken or to as bestsaid height maypurchased,

now to wasteserve to save and restrain the water fromrunning
freshPond, the better to save and water fromsaid Spring supply

said Pond for aqueductSpring purposes.”
orSection 2 of act thatthe provides any corporationperson

whose is taken or the Jamaica Pondland Aqueductinjured by
act,the for a to assess theunderCorporation may apply jury

tofor such or thedamages petition Superiortaking injury, by
that, after isCourt for Norfolk and the petitionCounty, duly

“court,entered in the likecause shall otherthereupon proceed
incivil The Pondcauses in said court.” called thepond Spring

act is The ofnow known as Ward’s Pond. act incorporation,
additional, theto which this is that forstatute damagesprovides

“land taken be the commissioners ofestimated by countymay
Norfolk, thethe of to either of trialcounty saving rightparty

theto the forlaw which ofjury, provides recoveryby according
1857,out St.by highways.”damages accruing laying public

135, of3. the contains no direc-c. St. 1868Though express§
thateffect, clear,is thetion to that it reasonableby implication,

rules shouldthe was that the same gov-intention of Legislature
in cases ofas in the ofern are assessment damages lay-applied

outing highways.
thenot state titleThe bill of does fully proved byexceptions

werethat atto showthe but theyappearspetitioners, enough
inforthe had been posses-the of and many years,time taking,

to be the ownerstakenof all the land and injured, claimingsion
“ Cor-deeds, a from Thedeed Aqueductin fee. otherAmong

” 12, 1804,Ward, was in evi-to John dated putJulyporation
are forth in Jamaicaof this deed setdence. The material parts

Allen, 159, 160, and its construc-Chandler, 9Pond v.Aqueduct
discussion,in this weis For conveniencetion there considered.

offered toTheit the deed. respondentas Wardwill designate
of the landa petitioners’deedthat this Ward covered partshow

taken andwhich was injured.
the to showit hadthat rightdid not contendThe respondent

old corporation,from the aqueducttitle in itself derivedany
was disseised. Itwhen thatunder the deed corporationgiven

the formerthisconcluded, adju-it isthat point, byuponadmits
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Chandler, 121 Mass.v. 1.dication. Jamaica Pond Aqueduct
deed,But it that the which was a ofcontended Ward partby

title,the the took aclaim of basepetitioners’ petitioners only
fee, to thisand that the had the factrespondent right rely upon
in reduction of damages.

It is tonot decide whether the Ward deednecessary conveyed
a a Infee or base fee. Jamaica Pond v. Chan­simple Aqueduct
dler, 167,Allen,9 the court held that more than a chat­it passed
tel interest. The counsel for the tenants in that case contended

fee, it;that it a base and the court so butonly passed regarded
the whether the habendum notwas to thequestion repugnant

it a feeso that was not orraised consid­grant, passed simple,
assume, case,ered. If for the of this itwe thatpurposes passed

fee,a base we are of that the could notopinion respondentonly
this fact in theavail itself of diminution of dam­petitioners’
or feeA base is an estate whichqualifiedages. continuemay

forever,heirs butin one and his which has a an­qualification
it, itnexed to virtue of which be determined whenby may that

1,at an end. Cruiseis tit. 68. Thequalification Dig. grantee§
deed atunder the took least baseWard a fee determinable by

the ofthe removal the from his land.by grantor Untilpipes it
determined, fee,he withis has a all the incidentsgenerally of an

1,in Cruise tit.estate fee 71.simple. Dig. The hasgrantor§
land,title in butno the a that itsubsisting only possibility may

revert to him the of eventthe which itby happening' isupon
not,He is within thedeterminable. of the act undermeaning

instituted,arewhich these a orpersonproceedings corporation
is taken thewhose land Hisrespondent. ofby in­possibility

tois remote and be theterest too of ancontingent esti­subject
aofmate damages by jury.

shown title,The apetitioners, having main-possessory may
Hawkins v. Commissioners,thistain 2County Allen,petition.

that,are of fee,we as ownersAnd ofopinion254. the they
land,to recover the valuethe of the even if a ofrighthave part

deed,under the Wardis held them andit have aby they only
fee in it.base

theseIt follows from considerations that the CourtSuperior
the evidence to that ashow of therightly rejected landpart

deed,was included inand theinjuredtaken Ward and property
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thirdthe and fourth forrefused instruc-respondent’s requests
tions.

consider outThe next we will of the claim ofexception grew
that, of the oldthe the deed aqueductrespondent by corporation

Boston, 1851,to the of dated in and mesnecity by subsequent
the to theit took easements reserved in thegrantorconveyances,

deed, the shouldWard and that consider the existencejury of
inthese easements reduction of The court in formdamages.

claim, as thatthis one reason the easementsrejected assigning
millto be to the site. We are not ableappeared appurtenant

correct,to that the reason the court butsee was thisgiven by
error, because,immaterial awas an careful examination ofupon

case, thatthe whole it is it notwas to theapparent prejudicial
“The first reservation is of the torespondent. right any logs

leasedor in the same for the ofpremisespipes purpose convey-
Pond, streams,from Jamaica or ofwater the fountainsing any

same,fromand or near the andallsprings issuing through every
the Thisof reservation would affect thepremises.”•part only

deed,line was in the atof which the date of the inpipes ground
afterwards,It would not affect the line of iron laid1804. pipes

runsand which land that.thethrough petitioners’ adjoining
taken, and which claim is the The billthey injured by taking.

notof does show that the first named line ofexceptions pipes
not,the land taken. If it did thisruns across reservation did

easement land taken ornot create the theany upon adjoining
land, is the of in this case. Butwhich anothersubject inquiry

to theand answer on thisrespondent’s exceptionsatisfactory
is, allowed it in diminution of forthat thepoint jury damages

of the as existed at the timethe incumbrance of thepipes they
in The evidence in the case showed1870.taking undisputed

bothhad maintained lines of under athat the pipe,respondent
than Itof for more was thereforeclaim twenty years.right,

aas totreated at the trial acquired prescriptionhaving right by
“tothem, the were instructed deduct fromandmaintain jnry
land,the value cf the unin-fair aswhich considerthe sum they

ofcumbered, think this incumbrance thesuch sum as pipesthey
thusin The receivedthe land value.” respondentdiminished

and it isof the imma-easement pipes, quitebenefit of thisthe
or ain it reservationit existed prescription byterial whether by

deed.thein Ward
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deed which affectsin the WardThe other reservationonly
“ damof abovein is the raising anythe question rightpremises

raise,toof the leasedon the premises, stayor westerly boundary
of,aforesaid, and tofor the useor conduct the water dispose

check, to oruse water issuing throughor any tendingimpede
The con-at itsthe same respondentleased pleasure.”premises,

reservation, to raise a damunder thistended it had athat right,
included in the Ward deed.and theflow the land of petitioners

the uncontro-claim to thatIt is a sufficient answer to this say,
this easement was extin-thatverted evidence in the case shows

Metcalf, whose1862,in before Mr. JusticeAt the trialguished.
case,in itas evidence thisadmittedwasreport by agreement

1851, theto forwas found as a fact that many aque-years,prior
in thethe land described Wardduct made no use ofcorporation

therein, suchdeed no claim to useand made any exceptright
its inand it toclaim as would enable aqueduct repairpreserve

lands, and that the was disseised ofthese corporationthrough
itthis land in The does not contend that or1851. respondent

its in fact made use or assertedhave evergrantors any any right
it notto this is that is shown that it haseasement. Its claim

1851, least,Butthe easement. since atabandonedvoluntarily
the held landand their have this under apetitioners grantors
claim of title to the and itsadverse aqueduct corporation assigns.

true,It is the that the mereas non-userby respondent,argued
easement,anof even for more than will not betwenty years,

Butconclusive evidence of an abandonment. a non-user for
estate,united use of the servientwith an adversetwenty years,

easement,inconsistent the of the willwith existence extinguish
Field,it. Barnes 112 224. Owenv. 102v. Mass. Mass.Lloyd,

Walker,90. Jennison v. 11 423. The easement we areGray,
check,was the to raise a dam and toconsidering right impede

land,and use andthe water the thus to flow it.throughrunning
easement,This is a surface and are ofwe that the unin-opinion

adverse use and the forterrupted occupation by petitioners,
more than of the land in under a claimtwenty years, question,

fee,of a title in the easement. use and occu-Suchextinguished
to thewas adverse and inconsistent with use of the ease-pation

ment, and to the a title to thegave petitioners by prescription
free of the easement.land
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We are therefore of that the was notopinion respondent ag-
the refusal of the court to rule that thegrieved by were tojury

deduct from the value of the land on account of theseanything
easements.

The the deedcontended that under of Giles Alex­respondent
Eames, 15,ander and others 1794,to Luther dated March it had

the to of the land described therein forright open any thepart
of it inpurpose and in num­pipeslaying through any place any

ber, and to the the itslocation of at andchange pipes pleasure,
the court so to rule. The court refused thisrequested rightly

“This deed a to our severalto Eames openruling. grants right
lands when it be found for the ofmay necessary purpose laying

to and such thereinsuch and keep support pipespipes, liberty
inIt the to a line of suchforever.” pipes placegrants right lay

it does not or im­as be found but expressly bymay necessary,
the aftera to the location of pipesright changeplication grant

fromlaid. The case cannot be Jen­are once distinguishedthey
2Walker, also Bannon v. Angier,nis­on v. 11 423. SeeGray,

128; Percival,Allen, Pick. 485.Jones v. 5
instructions,for asked thein its fifthThe respondent, prayer

had, 1870,in tothe nocourt to rule that right changepetitioners
watercourse, The in-the nor to cover it over.the location of

correctseems to be ain prop-struction reply substantiallygiven
; bill of does not show that thebut theosition of law exceptions

for and thereforewas called orinstruction pertinent,requested
the instructionthat the wasfails to show respondent injured by

it was erroneous.ifgiven,
therule thatthe court to petition­The -requestedrespondent

from the date of theentitled to recover interestwere onlyers
Thisof theand not from the date taking.of the petition,filing

Miller,Railroad v.Oldrefused. Colonywas rightlyrequest
ante, 1.

that, under theto rulethe courtalso requestedThe respondent
not entitled toweretheof the petition, petitionerslanguage

de-Thetheir land. petitiontofor adjoininginjurydamages
assess the dam-for totaken, and aland prays jurythescribes

re-alsowas rightlyThis requestsuch taking.caused byages
returnthat mightinstructedfused, theytheand properlyjury

the Bjland of petitioners.to the adjoiningfor injurydamages
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sustainedstatute, anyare to assess the bythe the damagesjury
said,beforeor As we haveis takenwhose land injured.person

assess-theto lawthe regulatingare to accordingthey proceed
mustandland taken for a way,ment of for publicdamages

re-buttaken, injurynot the of the land anyassess valueonly
theto the land of petitioners.adjoiningsulting

thetothewhich were taken respondentbySeveral exceptions
•trial, to be considered.remainevidence theof uponadmission

thattestifiedBowditch, thecalled petitioners,1. Ernest W. by
andbya and profession,he was civil engineer landscape gardener

the eastern partin his throughouthad professionhad experience
taken,States; with the landthat was familiarhethe Unitedof

of theother land peti-examined it and thehadand specially
asked,was then the objection,tioners. He against respondent’s

for, asin his athe in was suitable opinionwhat land question
evidence. ThisThe court admitted thelandscape gardener.

to determineThe werewas admitted. jurytestimony properly
takenvalue of the landwhat was the fair market bypetitioners’

this, to itsIn considerthe oughtrespondent. determining they
it be used. Theand for whichthe maycapabilities purposes

to the character of the landof Bowditch'tended showtestimony
to it and waswhich was competent.and the adapted,purposes

witnesses, allowed to2. called the wereThree petitioners,by
to the of thethe .valuerespondent’s objection,againsttestify,

of forthem been selectmen Brooklineof hadtaken. Twoland
landof them had and sold there.and one boughtmany years,

1877,from toof Brookline hadwas an assessor 1871otherThe
for and had been on the land ininlived the town twenty years,

it. witnesseshad examined When areand speciallyquestion,
land,to the value of the whetherto questioncalled theytestify

of inwith value land thetheacquaintedare sufficiently vicinity
to is a matter of discretion inthem theto testify largelyqualify

become withIf have theacquaintedjustice. theypresiding
been offi­in because haveof land the vicinity, they publicvalue

commissioners, assessors,orcers, selectmen orsuch as orcounty
ofhave known sales of land themselves or oth­because they by

value,to as to noters, are admittedgenerallythey testify strictly
but because moreas possess theexperts, they knowledge upon

than the or the Swan v. Middle­jury public generally.subject
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sex, case,101 Mass. 173. In this we can nosee error in admit
witnesses,the of theseting all oftestimony whom had been

Brookline,oftown officers and as such were withacquainted the
inof land thevalue immediate of the land invicinity question.

The fact that this land was on the other side of line,the town
in West would not them as witnesses.Roxbury, disqualify

Kendrick,3. The to the witnessquestion whetherput he had
been asnot called a witness to thefrequently value of land in

cases, notwas Theincompetent. courtland-damage were in-
he towhether was his asqualified give toquiring opinion the

land in Therevalue of the was othercontroversy. testimony
was soto show that he The factqualified. that hetending had

cases,been witness in similar was aoften a circumstance tending
heattention had to theio show what of thegiven subject value

land, and was admissible within the discretion of theof presid-
justice.ing

The are4. thoseonly remaining exceptions to the tes-alleged
Philbrick. Theof the witness witness testified that hetimony

a that he was familiarcivil with the ofwas value landengineer,
had,he within lastthe and that the twoin vicinity, years, pro-

examinations of dams and ;made several waterworksfessionally
dam, tothat, if Ward’s Ponda toenough enlargeand thehigh
the weretaken defendant builtlimit thecorporation, re-by by

the ofit land thewould remaininginjure petitionersspondent,
it less desirable formakewould anddwelling-houses,materially;

areits sale. We of that thisopinionwould injure testimony
the act under which the petitioners’Bywas landcompetent.

taken, had the tothe build such arespondent rightwas dam as
witness,thein the of and theis described testimony jury ought

that,the fact in toorder outinto considerationto take thecarry
be built. Itact, a dam is notsuch withinmightof thepurposes

what bewould effectand theexperience ofcommon knowledge
itsland in immediatedam lower likesuch a thatvicinity,upon

But a civil who has studiedthe engineer,of thepetitioners.
to tell thebe able whether water would perco-subject, might

dam, asso to renderor leak the thethroughlate adjoining
forundesirableand Itdwelling-houses.land moistLower was

of isthematter which admissibletestimony experts toa upon
theand witness wasthe of the shown to beaid jury,judgment
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of Boston &relies the caseThean respondent uponexpert.
Railroad, 3 Al­Fall Riverv. OldRailroad Colony &Worcester

case, itIn was142; thatlen, the cases arebut distinguishable.
Howe,witness, not to hiswas opinionthat a qualified giveheld

of railroad overthe location the defendant’sthe ofas to effect
busi­for the wood lumbera used andland wharfthe adjoining

in beenness, as a witness consisted havingwhose qualification
and hav­for number ofthe lumber business a yearsinengaged

The courtof railroad severala for years.beening president
been inthat, he hadthe thoughhis exclusion upon groundput

railroads, it was notand connected withlumber business yetthe
or of athe usehe had ever known of occupationthatshown

he hadit, and therefore thatovera railroad runningwharf by
on theofor means knowledgeno experience peculiarpractical

theto his was asked. Ifin which onlyopinionsubject regard
as anof the Philbrick ex­the witnessevidence of qualification

thehe casein case had been that was a civilthis engineer,pert
to Philbrickbe that of the witness Howe. Butsimilarmight

testified that he made examinations ofhad manyprofessionally
dams and himwaterworks. Such examinations might give spe­
cial the and his theupon subject, testimony justifiedknowledge

in ashim to his anCourt opinionSuperior permitting give
expert.

case, are of thatthe whole we theUpon opinion respondent
no sufficient reason for ofhas shown the verdict thedisturbing

overruled.jury. Exceptions

Thompson others.Martin &Milton Judd vs. V.

Soule, JJ.,Nov. 23, &Berkshire. Ames absent.Sept. 10. 1878.

vote, 1870,If the record a ofmeetingof town fails to show that a under the St.
vote,196, therein,1, systemc. to reestablish was a two-thirdsthe school-district§

invalid; ofby followingvote the amendmentthe is and the defect is not cured
“ record, from theby hereby precedingthe record made thethe clerk: 1 amend

system wasbest of school-districtmy recollection that vote to reestablish thethe
bypassed voting two-thirdslegal presentthirds the voters and thereon. Thetwo

eithermoderator,vote was the on sidebynot so declared the nor were votes
counted; but, recollection,myfrom I doubt but that theknowledge and have no

”is accordingabove to the truth


