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business asLake, eating-houseinllill and been engagedhaving
which hadhouses, 49one Cheapside,at two differentkeepers,

Gracechurch-street,13Lake’s, the otherbeen andoriginally
Hill, dissolvedthe to partnershipwhich had from first belonged

en-that Lake haditand indenture whichmade an appearedby
touse means ob-nothe wouldtered into a covenant that any

Hill, the trade orof nor onthe or business carrytain custom
ofone mile Grace-withinbusiness of an keeper,eating-house

¿61500, or of statedchurch-street, Hill as by waywithout paying
this absolutethat was anor It was helddamages.liquidated

would notact, and that such covenantnot to do an (incovenant
be controlled thea bill to the deed) bythe absence of rectify

deed in to the stated orrecital in the liquidatedregard damages.
47;Woodward, 34 L. J. Ch. S. C. 10In Jur.S.)Howard v. (N.

1123, of a bond contained the recital thatthe conditionS.)(N.
had to the clerk of so-the defendant become aagreed managing

licitor, he not at or within ofand that would milespractise fifty
so, then,if he did he should theand if to solici-Weymouth, pay

¿61000tor as the bond should be void. Onliquidated damages,
defendant,breach the it was held that the wasagreementby

named,not intended to be the of the sumsatisfied by payment
and that the court would interfere See alsoby injunction.

G.,Sims, 5 De 1. The mustColesv. M. & G. thereforeentry
be Demurrer overruled.

Sparhawk, administrator, F. CloonWilliam vs. William
& another.

.1876; 31, 1878.10,Essex. November 2­February August

A all her solepropertytestatrix devised to a in the use andtrustee to hold trust for
husband;support pro-of her to or exchange propertysell the and reinvest the

consent; every paymentceeds receiptwith his to obtain his or forwritten assent
exchange conveyof money any partor and sale and toproperty;reinvestment of

mightor all to as hepersonsof the estate such or and at such timesassociations
“writing designatein and propose; and the trustee to relieve himselfempowering

” Held,attorney.agentby appointingfrom trouble and care her his orhusband
fee, alienate,equitable might equitythat the took whichhusband an which he and

paymentwould of his debts.apply to the
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equityBill nr F. Cloon andWilliam Francis Par-against
ton, to and areach trust fund in the hands of Cloon inapply

aof debt due from Parton to thepayment plaintiff.
The bill the Parton,that will of R.alleged dated Feb-Mary

5, 1863, contained the :ruary following provisions
“ Item 1. I and devise all thegive, bequeath Iproperty may

death,of real,own at the time whether mixed,ormy personal
alland in mevested to orcontingent right ease-any property,

interest,ment or to and Cloon, Marblehead,unto William F. of
Massachusetts, to be held him in trust for the sole use andby

Parton,of Francis husband, aforesaid,ofsupport themy Lynn
said Francis hereunto his assent to this Andgiving bequest.
I Cloon,said asrequire trustee, tohereby advise with saidmy

more,husband, advice,and to appoint, with his one oraccording
trustee,to succeed him andas his successors to hold saidmy my

aforesaid,in trust as should he desire toproperty, decline said
trust, or inbe of his own death. And said trusteeapprehension
is further to sell or of aforesaidempowered exchange any my
estate, and reinvest the thereof whenever he andproceeds my
husband deem And said istrusteemay profitable.. empowered
to relieve himself from and caretrouble hus-by appointing my
band or assent,his orA a writtenagent attorney. receipt

husband, shall free said trustee fromsigned by my legal liability
for him or for act he asany money anypaid by may perform

assent,such a ortrustee. And writtenreceiptmy mysigned by
husband, must be obtained in such ofinstance orevery payment,

sale,and and ofreinvestmentexchange property.
“ trustee,Item 2. I it of saidmake the and allhereby duty

him,to succeed tohe deed ormay appoint convey by partany
associations, orsaid to suchall of estate aspersonmy persons

husband and hereafter certifiedmy may designate propose by
towritten with husband fix the time ofleavingauthority, my

such conveyance.any
“ Parton,I and FrancisItem 3. nominatehereby appoint my

husband, be sole executor of this last will and testament.to my
will,it be tois desire and that he not required giveAnd amy

of asfor the faithful his duties execbond myperformance
utor.”
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tothe will was admittedThe bill further that dulyalleged
trust, held under it certainthe andthat Cloon acceptedprobate;

rents,received thewhich heland and frompersonal property,
1876,20, Francis Parton exe-income; Juneand that onprofits

seal, which, after thecuted an under reciting pro-assignment
he been arrested onfavor, and that hadof the in hisvisions will

the forobtainedan execution issued on a by plaintiffjudgment
he to take thedebt, to whomand that the appliedmagistrate,

debtors, in doubt whether hewasoath for the relief of poor
such anthe oath without assignment,could administerproperly

“ Parton, doI, the said Francis herebyfollows:asproceeded
allto said Williamthe Sparhawkset over and conveyassign,

I orand interests which maythe powers, privilegesassignable
in order totoI am under assign,can or which obligationassign,

debtors, itthe oath for the relief ofenable me to take poor being
if the is entitled to recoverthat said anyunderstood Sparhawk

heincome of said trust shallthe orof propertyprincipalpart
sumto under this abe entitled recovernot assignment beyond

and costs of said The saidinterest judgment.the principal,
to thisParton not waive makingintending any rights byhereby

the saidbut tointending empower Sparhawksimplyassignment,
obtain as a creditor he haveto reach and any rights may against
of said Parton as the cestui trust under saidthe interest que

will.”
bill further that the deThe alleged plaintiff subsequently

interestof Cloon and transfer of Parton’s inmanded payment
fund, thattrust but Cloon refused to to him ofthe pay any part

ofincome or such fund.the principal
of the billThe was that Cloon be ordered tobrightprayer

the debt due to the either out of the orpay plaintiff, principal
the income of the trust fund.out of

demurred,The defendants on the that the willgrounds by
had no interest inParton the trust which the plaintiff,property,

his creditor or under theus could reach and haveassignment,
benefit;to his that under the theapplied assignment plaintiff

no in the trust than he wouldrightsacquired property greater
it;had without and forhave want of equity.

demurrer,The case was heard on bill and J.,before Endicott,
itreserved for the the fullwho consideration of court.
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1876,caseThe inwas November J. W.argued by L.Perry &
(J.Tuckerman, Harmon,E.defendants,S. for the and R. A.

with for theGillis and additional briefs werehim,) plaintiff;
1878, Tuckerman, defendants,insubmitted for theFebruary by

Harmon,and forGillis theby plaintiff.&
Gray, law,C. real or thatJ. At aany personal,property,

owns, him,man be alienated or unless ex­may, speciallymay by
debts;statute, be taken for the of his andempted by payment

tono form of or devise can the or deviseeenablegrant grantee
alienation,the its tohold estate without attach­being subject

Davis,Lit.ment 228 a. v.and execution. Co. Blackstone Bank
42.21 Pick.

Eldon,the Lord same rule inFrom time of the has prevailed
of to the extent of thatthe CourtEnglish holdingChancery

tothe income of a trust estate iswhere given personany (other
life, for life isthan a married for the estateequitablewoman)

of,in the debts the cestuialienable and liable toby, queequity
estate, thattrust, and this is from thethat soquality inseparable

notdoes as a cesserno however whichexpress, operateprovision,
itself, it from his debts.estate canor limitation of the protect

429; Rose,1Robinson, S. C.18 Ves. 197.v.Brandon Rochford
Hackman, 89,2 cited.Hare, Jur. and cases475. Eq.9 Spencev.

has been in decisionsThe doctrineEnglish approved many
Bradford,in this v. 5 R. I. 205.dicta Tillinghastand country.

Mebane, 4 Ired. 131. Heath v. 4 Rich.v.Mebane Eq. Bishop,
Moore, Smith,46. 37 Ala. 327. McIlvaine v. 42Smith v.Eq.

Dillon, Walworth, C.,Lackland, 2 6.45. v.Misso. Sanford
583, Comstock, J.,5 585. inv.in Hallett Paige,Thompson,

41, J.,Y.Ferris, 14 N. 44. in Nichols v.v. Swayne,Bramhall
433, 441.5 Wall.Levy,

hand,the it has been maintained whoseOn other judgesby
founder ofare entitled to the that therespect,highestopinions

to other the ob­the of ittrust secure persons,a enjoymentmay
be alienablethat it shall notof his by providingbounty,jects

creditors;their and thatto beor be takenthem subject byby
him,this when expressed byintentions in' regard, clearlyhis

Stiles, 2 Pick.the Braman v.out court.be carriedmust by
roll,White, 338,30 344. Arnwine v. Car­460, 464. Vt.v.White

Watts, 547Patterson,620, 625. v. 7Halst. Ch.4 Holdship
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v. 59Williamson, 36 St. 338. Geyer,v. Penn.Brown Rife
716, 727—729,Eaton, 91 S. andNichols v. U.393.Penn. St.

523,Woods,94 U. S. 526.there v.Hydeother cases cited.
been addressed to thein this case hasof the argumentMuch

But we areauthorities are in conflict.which theuponquestion
find into that because wenow determine question,not required

the shallno of intention that trust estatethis will expression
to histhe cestui trust or not be liablenot be alienated by que

debts.
intrustee to theduties on are hold estateThe theimposed

the and of the husband of the testa-trust for sole use support
sell or the and reinvest thetotrix, exchange property proceeds

consent,his his written or assent forwith to obtain receipt
or saleof and and reinvestmentexchangepayment moneyevery

to or all of the estateof and to suchconvey any partproperty,
or and at such times asassociations he inmay writingpersons

“and the isand trustee to re-empoweredpropose;designate
”andhimself from trouble care the husbandlieve appointingby

his or attorney.agent
trust,is in theother named will as cestui eitherNo person que

death;the life of the husband or after his no accumula-during
is orof income for nor is dis-tion provided contemplated; any

deaththe remainder after his in casemade of of his notposition
him;the conferred and no restrictionsuponexercising power

will,the or committed to theare discre-whatever imposed by
trustee, as to the of or incomethe amount thattion of principal

receive, or uses to hethe whichthe husband may may apply
them.

is to the title andof the will vestwhole effect alegalThe
trustee,the and the to the in­trust in wholeright receivesimple

the of the income, as absoluteas well disponendi principal,Jus
The antrust. husband therefore tookthe cestui equitableque

alienate, towhich wouldfee, he andmightwhich applyequity
Trusts, 585,his 21,of debts.the Lewin on ed.)payment (3d

Street, 16v. 10Cleghorn,Ves. 135. Moore v.595. Barford
423, Grim,and 17 L. J. Ch. 400. Earl v. 1S.)Beav. (N.

Stevens,Palmer v. 343.Ch. 494. 15Johns. Gray,
court,of cited the learned forThe decisions this counselby

defendants, are in no wise inconsistent with this conclusion.the
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405,3In Perkins v. theHays, was whetherGray, thequestion
of the willterms the wasby allowed it toannuity givenwhich

be alienated In Williams,Hall v. 120by anticipation. Mass.
344, Grinnell,in 425,and Russell v. 105 Mass. the will mani­

the intention of the testatorfested that his trustees should have
toeither or to withhold anddiscretionary power apply accumu­

Smith,late the income. also Chambers 3See v. Cas. 795.App.
Demurrer overruled.

Phineas R. Weston & another vs. Nathaniel Weston &

others.

. 31,Essex. 19­ 1878.January August

testator, will,by giving fee,his after toA certain real estate his widow in allwith
furniture,his supportand a certain sum in trust for the of a deceased son’s wife
children, supportand devised the residue his estate in trust toof his widow out of

“life, annuitythe during payincome her to a certain to bis son and daughter dur-
trust,”ing residue,surplusthe continuance of this to add the income to per-the to

occupy dwelling-houseamit his deceased son’s widow to certain duringfree of rent
“widowhood, and, wife,mayas after the decease my myher as soon be of said

convey, pay mysaid trustees or their successors shall transfer or to daugh-son and
ter, trust,shares, given theyinequal myin all the estate here if both survive said

son, deceased,wife, mysubject right occupyof the widow of said toto the as afore-
duringmy said her widowhood. Insaid said tenement in house case either of

wife, issue,leavingmylifetime of said no saidthem should die in the the estate
survivor,given conveyed subjector to the toin trust shall be transferred the same

widow, daughter,The son survived the and theright my said son’s widow.”of
testator, her, leavingthe died before a sondeath of andwas married after thewho

Held, thathusband, administrator. the testator’s sonappointed her andwho wasa
residue, expectantin theequitable remainder ontook a vested thedaughter each

estate, only byliable to be divestedlife and thethe widow’s deathoftermination
issue;leavinglifetime without thatthe widow’s the son wasthem ineither ofof

residue, daughter’sand the administrator to thehalf of the otherto oneentitled
death,annuity ceased with her herdaughter’shalf; the administratorthatand

for the timeproportional part pay-thereof between the lastto thebeing entitled
and her death.to herment

equity under the oftrustees will Nathanielthein byBill
testator,Weston, a son of the CharlesNathanielWeston, against

testator’sof the Law-Jenkins, daughter,the administratorT.
child, the children ofJenkins, andthe onlydaughter’sW.rence

testator, to obtainof the theWeston, deceased sonaEdward


