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the and if the order hadby contained thejury; original same
we could not asregulations, certainly law,matter of thatsay,

rate,the order was void. At we could not that itany wassay
void so far as the whichrestrictions it was for thecompetent
board of to concerned,health make were whatever be saidmay
as to restriction which it was not within theirany topower
make; and the board of do,whatever health themay jury may
do, and with the same effect. Judgment affirmed.

Phillips vs.Charles N. Thomas Fadden.

. 18,Norfolk. 22­ July 1878.January

warrant, 1876, 17,a theperson,officer who arrests without a under ofAn St. c. on
“ intoxication,”ground isthe that he found in a state of is toliable an action

complainthe to makeimprisonment,for an assault and false if omits a against
; personhim for the crime of drunkenness or if the arrested is not in fact intoxi-

faith,cated, in under a reasonable beliefalthough goodthe officer acts and that
personthe is intoxicated.

warrant,officer, plaintiff,the without a underagainstan an who arrestedactionIn
taking1876, 17, plain-while the officer was thethatthe St. c. there was evidence

off, promised thebe let and officerthat iflock-up, plaintiffto the the asked totiff
him, that the officer himgo peaceably;home releasedhe he wouldwould release

against him. There was also evidencecomplaintaand did not afterwards make
released, to atofficer told him be court the nextplaintiff thethat when the was

warrant, dida but not obtain one. Theapplied forday; and the officer thenthat
that, liability, juryfrom the mustto the officerjudge jurythe releaseinstructed

partiesthe at theagreed between time thatwas andthat it understoodbe satisfied
Held, groundnothat the defendant hadto be taken.proceedingsno further were

exception.of

at Hol-and falseand imprisonment,for assaultTobt battery
6, Trial1877.12, datedbrook, 1877. Writ Septemberon July

Pitman, aJ., allowed bill ofwhoCourt, beforethein Superior
as follows:in substanceexceptions

on the al-warrantawithout daywas arrestedThe plaintiff
Holbrook,ofdefendant, the towna constable ofthebyleged,

The evidence was conflictingthat town.inain placepublic
notor was intoxi-wasthe plaintiffwhetherthe questionupon

his arrest.time ofat thecated
after the arrestthat waato showevidence tendingThere was

to thethewas plaintiffofficermade, takingthewhileand
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theoff, and de-letto be promisedaskedthe plaintifflock-up,
him, to hishe homethat, release wouldhe would goiffendant

more; that the defend-drink andnotand would anypeaceably,
not, inand didhim to at large,sufferedant consented and go

orthis makeinto charge,take himfact, custody uponafterwards
him, the court. Thereor him beforecarrya complaint against

defendant, hethe whento show thattendingwas also evidence
to theto on hand to courttold him be gothereleased plaintiff,

the the dis-to clerk ofthe defendant wentthatnext morning;
warrant,town, a butforcourt, anwho lived intrict adjoining

him,withhad no blank warrantshewas told the clerk thatby
warrant; that he didandawithoutand came procuringaway

the matter.further innot take stepsany
to the thatinstructthe jury,The defendant requested judge

ahad, warrant, arrested forawho without personan officer
himafterwards releasein a mightintoxicated place,being public

court, if, in ofhim the exercisewithout before thetaking proper
his that was the best course to be and thatpursued;judgment,

arrested,to unlessnot be liable for so thehe would doing party
it in the arrest.that he acted in bad faithappeared making

instruction;declined to this andThe instructedjudge give
“ warrant,who,officerthe as follows: An without a arrestsjury

intoxicated, so at his and if it af-a for doesbeing peril;person
the not in in-terwards that so arrested was factappears person

statute,toxicated, the of at the time ofwithin the themeaning
arrest, is inthe officer liable he madetrespass, notwithstanding

faith,the arrest in and under a reasonable belief that thegood
was intoxicated.arrestedperson

“ has, warrant,anAfter officer without a once aarrested per-
forson intoxicated in a he is toboundbeing public pl'ace, carry

court; so,him the liable,before and if he to do isfails heproper
unless it is shown that the arrested or consentedperson requested

;to the and in to releaseorder the officerfromdischarge liability
this itthe must be satisfied that under-wasupon ground, jury

stood and the atbetween the time that noagreed furtherparties
were to be taken in the matter.”proceedings

forThe returned a verdict the in the sum oíjury plaintiff
850; and the defendant alleged exceptions.
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French,A. for the defendant.
Kilton,J. F. for the plaintiff.

Ames, 1869,J. It was 415,the St. ofprovided c. 42,by §
“that if a is found in aperson state of intoxication in a publio

or is found in in a state ofplace, intoxicationany place commit-
a breach of the or noise,ting otherspeace disturbing by any

constable,sheriff, sheriff, watchman ordeputy officer shallpolice
without a warrant take him into and detain him in somecustody,

until, in the of officer,such he isproper place so far re-opinion
covered from his asintoxication to it torender himproper carry
before a court of The officer shall then take him beforejustice.

&c.,some “and shall make a him forjustice,” complaint against
the of thatcrime drunkenness.” It will be observed the terms

officer,of this statute left to the discretion of the butnothing
made it tohis thearrest offender and after-imperative duty
wards to institute to him forhave to trialproceedings brought

inhis offence as soon as he a condition to tried. thewas be In
Stimson, 520,case of Brock v. Mass. it108 was decided that

ofan arrest under this the statute was authorizedprovision only
to andas a thatandcomplaint judicialpreliminary proceeding,

tothe officer such arrest was liable an action for assaultmaking
and false if he omitted to take theimprisonment arrestedparty
before tribunal and tothe him for theproper complain against
crime of drunkenness.

1875, 99,ofthe c. the statute above cited wasSt.By repealed,
a for the the ofand new of salesystem regulation intoxicating

established. In this new no wasliquors was system, provision
arrest, warrant,the a ofmade for withoutsummary persons

in state of in ora intoxication afound public place committing
the orbreach of others noise. Buta peace disturbing earlyby

the session the omission ain next thisLegislature supplied by
“in these is in a state of intoxi-statute words: Whoever found

a found in a ofin or is in statecation public place, any place
intoxication a breach of the orcommitting peace disturbing

noise, sheriff,beothers may apprehended by deputyby any
officer, warrant,sheriff, constable, without awatchman or police

he farand in in suitable until is sosomekept placecustody
recovered from as to it tohis intoxication render carrjproper

then ahim a court of The makebefore officerjustice. may
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1876,St.for the of drunkenness.”him crimeagainstcomplaint
e. 17.

differs in some ma­will be that this last statuteIt observed
atin forceterial from the law the same subjectuponrespects

cited,Stimson, wasabovethe time when the case of Brock v.
ratherThe the statute isdecided. of new permissivelanguage

bethan the offenderIt that may appre­imperative. provides
hended, hisand that from intoxicationwhen he has recovered

ofhim for the crimethe officer make amay complaint against
”“ tofrom shallthe lawdrunkenness. But this inchange

“ it to the soundit leaves judgmentmay,” although undoubtedly
theof whether case requiresand discretion the officer to decide

to theoffender, pur­the arrest of the was not intended change
” ”“ “shall andof the arrest made. The words maywhenpose
v.not terms. Schlesinger,are Worcesterequivalentunfrequently

The statute is based the16 166. upon assump­Gray, evidently
in athat is found state of intoxicationtion when a man in a

such a breach thethere be of of peace,public place, may danger
as toor at of disturbance and render itleast properannoyance,

ease,suchthe offender be taken into Inthat should custody.
a warrant. cannotthe officer act without for Wemay waiting

that it intended to the officer whichwas give anysuppose power
Whenhave,he not if he had a warrant. thewould Legislature

an we mustfor arrest a understandpeace-officer,provides by
to ofthe arrest intended is such as is incident the servicethat

is to to continueThe be only,temporarylegal process. custody
in for hisis a conditionuntil the arrested proper appear­party

officer then makein court. The that the mayance provision,
drunkenness,for the of means that hecrime onlya complaint

make until then. The construction con­not theneed complaint
thefor the defendant make officer a sort oftended wouldby

offender,the discretion decidefor with absolute to notguardian
arrest, butthe of a as to theas to alsonecessity summaryinly

It tothe after the arrest. isduration of imprisonment hardly
that discretion so wide and so liable to abuse wasbe asupposed

to be conferred him.uponintended
must hold therefore that the in the statute doeschangeWe

the rule in thetake case out of the as case of Brooknot given
Stimson, above cited. has tne thev. man toEvery right enjoy-
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rnent hisof so far as restrained law. Oneexceptliberty, by
who the ofarrests another or otherperson by process,legal

law,conferred him canequivalent uponauthority by only jus-
ahimself strict with the ofcompliance suchtify by requirements

or If he fails to returnexecute or theprocess authority. process
as or to do thewhat law him to dorequired,thereby required

arrest,in his whole fails..themaking justification
intoxicated,inIf the was not factarrested the statuteperson

arrest,to eventhe officer in so henogave right though, doing,
in faith and reasonable of Theacted upon belief.good grounds

Sawin, 281, was incase 5 Cush. a case theof Rohan v. which
and the rule ofarrest was for a the commonsupposed felony,
not this,that case doeslaw to de-which whichapplygoverned

thethe of statute.wordspends upon
instructions tomuch of the the as toAs to so relatesjury

orthe effect of between the officerany agreement understanding
arrested, not calledwe areand the toupon sayperson anything

has nothat defendant ofgroundmore than the complaint.
overruled.Exceptions

H.Commonwealth vs. L. Chase.

. Soule, JJ.,2, & absent.June 25­ ColtJulySuffolk. 1878.

the defendant with un-chargesunder c.the Gen. Sts. whichAn indictment 166, 3,§
“ intended toforadulterating food,and a substancecertainlawfully fraudulently

describe the substanceofone does notwit, confectionery,” sufficientlypound
objected cause,to for thathave been ifalleged adulterated,to and, seasonably

must be quashed.

that the de-166, 3,on the Gen. Sts. c. allegingIndictment §
“Boston, fraudu-4, 1877, at andunlawfullyfendant on April

food,for tocertain substance intendeddid adulterate alently
wit, substancewith a certain inju-ofone pound confectionery,

health, wit, called chromatecertain substanceto with arious to
Chase, for thehim, and purposethe intent of saidlead, withof

so adul-for said confectionerythere of foodthen and selling
wellthereaforesaid, he said then and knowingChaseterated as

as aforesaid.”to healthof lead to besaid chromate injurious


