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by the jury; and if the original order had contained the same
regulations, we certainly could not say, as matter of law, that
the order was void. At any rate, we could not say that it was
void so far as the restrictions which it was competent for the
board of health to make were concerned, whatever may be said
as to any restriction which it was not within their power to
make ; and whatever the board of health may do, the jury may
do, and with the same effect. Judgment affirmed.

CrArLEs N. PaEmLrrrs vs. TBHOMAS FADDEN.

Norfolk. January 22.— July 18, 1878.

An officer who arrests a person, without a warrant, under the St. of 1876, c. 17, on
the ground that he is “found in a state of intoxication,” is liable to an actiom
for an assault and false imprisonment, if he omits to make a complaint against
him for the crime of drunkenness ; or if the person arrested is not in fact intoxi-
cated, although the officer acts in good faith, and under a reasonable belief that
the person is intoxicated.

In an action against an officer, who arrested the plaintiff, without a warrant, under
the St. 1876, c. 17, there was evidence that while the officer was taking the plain-
tiff to the lock-up, the plaintiff asked to be let off, and promised the officer that if
he would release him, he would go home peaceably ; that the officer released him
and did not afterwards make a complaint against him. There was also evidence
that when the plaintiff was released, the officer told him to be at court the next
day ; and that the officer then applied for a warrant, but did not obtain one. The
judge instructed the jury that, to release the officer from liability, the jury must
be satisfied that it was understood and agreed between the parties at the time that
no further proceedings were to be taken. Held, that the defendant had no ground
of exception.

Tort for assault and battery and false imprisonment, at Hol-
brook, on July 12, 1877. Writ dated September 6, 1877. Trial
in the Superior Court, before Pitman, J., who allowed a bill of
exceptions in substance as follows:

The plaintiff was arrested without a warrant on the day al-
leged, by the defendant, a constable of the town of Holbrook,
in a public place in that town. The evidence was conflicting
upon the question whether the plaintiff was or was not intoxi-
rated at the time of his arrest. _

There was evidence tending to show that after the arrest waa
wade, and while the officer was taking the plaintiff to the
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lock-up, the plaintiff asked to be let off, and promised the de-
fendant that, if he would release him, he would go to his home
peaceably, and would not drink any more ; and that the defend-
ant consented and suffered him to go at large, and did not, in
fact, afterwards take him into custody upon this charge, or make
a complaint against him, or carry him before the court. There
was also evidence tending to show that the defendant, when he
released the plaintiff, told him to be on hand to go to court the
next morning ; that the defendant went to the clerk of the dis-
trict court, who lived in an adjoining town, for a warrant, but
was told by the clerk that he had no blank warrants with him,
and came away without procuring a warrant; and that he did
not take any further steps in the matter.

The defendant requested the judge to instruct the jury, thab
an officer who had, without a warrant, arrested a person for
being intoxicated in a public place, might afterwards release him
without taking him before the proper court, if, in the exercise of
his judgment, that was the best course to be pursued; and that
he would not be liable for so doing to the party arrested, unless
it appeared that he acted in bad faith in making the arrest.

The judge declined to give this instruction; and instructed
the jury as follows: ¢ An officer who, without a warrant, arrests
a person for being intoxicated, does so at his peril; and if it af-
terwards appears that the person so arrested was not in fact in-
toxicated, within the meaning of the statute, at the time of the
arrest, the officer is liable in trespass, notwithstanding he made
the arrest in good faith, and under a reasonable belief that the
person arrested was intoxicated.

« After an officer has, without a warrant, once arrested a per-
son for being intoxicated in a public place, he is bound to carry
him before the proper court ; and if he fails to do so, he is liable,
unless it is shown that the person arrested requested or consented
to the discharge ; and in order to release the officer from liability
upon this ground, the jury must be satisfied that it was under-
stood and agreed between the parties at the time that no further
proceedings were to be taken in the matter.”

The jury returned a verdict for the plaintiff in the sum of
$50; and the defendant alleged exceptions.
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A. French, for the defendant.

J. F. Kilton, for the plaintiff.

Awmzs, J. It was provided by the St. of 1869, c. 415, § 42,
that ¢ if a person is found in a state of intoxication in a publie
place, or is found in any place in a state of intoxication commit-
ting a breach of the peace or disturbing others by noise, any
sheriff, deputy sheriff, constable, watchman or police officer shall
without a warrant take him into custody, and detain him in some
proper place until, in the opinion of such officer, he is so far re-
covered from his intoxication as to render it proper to carry him
before a court of justice. The officer shall then take him before
some justice,” &ec., “and shall make a complaint against him for
the crime of drunkenness.” It will be observed that the terms
of this statute left nothing to the discretion of the officer, but
made it his imperative duty to arrest the offender and after-
wards to institute proceedings to have him brought to trial for
his offence as soon as he was in a condition to be tried. In the
case of Brock v. Stimson, 108 Mass. 520, it was decided that
an arrest under this provision of the statute was only authorized
as preliminary to a complaint and judicial proceeding, and that
the officer making such arrest was liable to an action for assault
and false imprisonment if he omitted to take the party arrested
before the proper tribunal and to complain against him for the
crime of drunkenness.

By the St. of 1875, ¢. 99, the statute above cited was repealed,
and a new system for the regulation of the sale of intoxicating
liquors was established. In this new system, no provision was
made for the summary arrest, without a warrant, of persons
found in a state of intoxication in a public place or committing
a breach of the peace or disturbing others by noise. But early
in the next session the Legislature supplied this omission by a
statute in these words: ¢ Whoever is found in a state of intoxi-
cation in a public place, or is found in any place in a state of
intoxication committing a breach of the peace or disturbing
others by noise, may be apprehended by any sheriff, deputy
sheriff, constable, watchman or police officer, without a warrant,
and kept in custody in some suitable place until he is so far
recovered from his intoxication as to render it proper tv carry
him before a court of justice. The officer may then make a
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complaint against him for the crime of drunkenness.” Sti. 1876,
e. 17.

It will be observed that this last statute differs in some ma-
terial respects from the law upon the same subject in force at
the time when the case of Brock v. Stimson, above cited, was
decided. The language of the new statute is permissive rather
than imperative. It provides that the offender may be appre-
hended, and that when he has recovered from his intoxication
the officer may make a complaint against him for the crime of
drunkenness. But this change in the law from “shall” to
“may,” although it undoubtedly leaves it to the sound judgment
and discretion of the officer to decide whether the case requires
the arrest of the offender, was not intended to change the pur-
pose of the arrest when made. The words « shall ” and “may”’
are not unfrequently equivalent terms. Worcester v. Schiesinger,
16 Gray, 166. The statute evidently is based upon the assump-
tion that when a man is found in a state of intoxication in a
public place, there may be such danger of a breach of the peace,
or at least of disturbance and anmnoyance, as to render it proper
that the offender should be taken into custody. In such case,
the officer may act without waiting for a warrant. We cannot
suppose that it was intended to give the officer any power which
he would not have, if he had a warrant. When the Legislature
provides for an arrest by a peace-officer, we must understand
that the arrest intended is such as is incident to the service of
legal process. The custody is to be temporary only, to continue
until the party arrested is in a condition proper for his appear-
ance in court. The provision, that the officer may then make
a complaint for the crime of drunkenness, only means that he
need not make the complaint until then. The construction con-
tended for by the defendant would make the officer a sort of
guardian for the offender, with absolute discretion to decide not
wly as to the necessity of a summary arrest, but also as to the
duration of the imprisonment after the arrest. It is hardly to
be supposed that a discretion so wide and so liable to abuse was
intended to be conferred upon him.

‘We must hold therefore that the change in the statute does
not take the case out of the rule as given in the case of Brock
v. Stimson, above cited. Every man has tne right to the enjoy-
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ment of his iiberty, except so far as restrained by law. One
who arrests the person of another by legal process, or other
equivalent authority conferred upon him by law, can only jus-
tify himself by a strict compliance with the requirements of such
process or authority. If he fails to execute or return the process
as thereby required, or to do what the law required him to do
in making the arrest, his whole justification fails.

If the person arrested was not in fact intoxicated, the statute
gave the officer no right to arrest, even though, in so doing, he
acted in good faith and upon reasonable grounds of belief. The
case of Rohan v. Sawin, 5 Cush. 281, was a case in which the
arrest was for a supposed felony, and the rule of the common
law which governed that case does not apply to this, which de-
pends upon the words of the statute.

As to so much of the instructions to the jury as relates to
the effect of any agreement or understanding between the officer
and the person arrested, we are not called upon to say anything
more than that the defendant has no ground of complaint.

Fzceptions overruled.

COMMONWEALTH vs. L. H. CHASE.

Suffolk. June 25. — July 2, 1878. Cort & SoULE, JJ., absent.

An indictment under the Gen. Sts. ¢. 166, § 3, which charges the defendant with un-
lawfuily and fraudulently adulterating “ a certain substance intended for food, to
wit, one pound of confectionery,” does not sufficiently describe the substance
alleged to have been adulterated, and, if seasonably objected to for that cause,
must be quashed.

INDICTMENT on the Gen. Sts. ¢. 166, § 8, alleging that the de-
fendant on April 4, 1877, at Boston, “ unlawfully and fraudu-
lently did adulterate a certain substance intended for food, to
wit, one pound of confectionery, with a certain substance inju-
rious to health, to wit, with a certain substance called chromate
of lead, with the intent of him, said Chase, and for the purpose
then and there of selling for food said confectionery so adul-
terated as aforesaid, he said Chase then and there well knowing
said chromate of lead to be injurious to health as aforesaid.”




