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vs.M. Rodocanachi John H. Buttrick.John

JJ.,Morton,&29, 1878.March 22. Ames absent.JulySuffolk.

consideration,note,promissory placespartynot to a for a sufficient hiapersonIf a a
it, due, changesit is the rate of interest on the face ofname on the back of after

note, due, subsequently ofpaysand an instalment in-paysthe the interest then
rate, original promisor.ischangedterest at the he liable as an

time,forbear, performance of aa to enforce the con-agreement to for certainAn
upontocomplete pleadedin be in an action the contract.itself cannot bartract

18, The declarationWrit dated 1877.Contract. January
his aQ. Hanson and wife madethat John promissoryalleged

1873, tonote, 12, whichNovember they promised paydated by
date,|5000, fromor order the sum of in two yearsthe plaintiff

cent,of an-interest at the rate tenwith semiannually, per per
of anum, the of the note aand secured by mortgagepayment

Chelsea; that made incertain of land in default was pay-parcel
note, foreclose thewas about toof the and thement plaintiff

account, defendant, then aon that when the beingmortgage
land, to thaton the same ofholder of a parcel subjectmortgage

foreclosure,to forbear suchthe theof plaintiff, urged plaintiff
and, of his so offered to thein consideration guaranteedoing,

the sum of said note and interest thereonof principalpayment
cent, annum,of and one half insteadat the rate seven per per

note,in this offerrate fixed the and theof the acceptedplaintiff
defendant; that the defendant after the matu-of the thereupon,

same, the ratenote, the and marked thereonof the indorsedrity
of suchthat the in considerationinterest to be paid; plaintiff,vf

defendant, forbore to foreclose thethe mortgage;endorsement by
$993.48,sum thethe ofowes thethat the defendant plaintiff

note, interest thereondue andsum on thebalance of the principal
and one half4, 1876, at the of sevenrate persince December

cent, 2. statutedenial. The1. Aannum. Answer: generalper
frauds.of

Allen,a JCourt, withouttrial the jury,At the in Superior
follows :to be asfactsfound the

note, in the dec­the asthe holder of allegedwasThe plaintiff
it,to helaration, and, Hanson failed beingon its paymaturity,

wereand worthless. Negotiationsinsolvent thereuponutterly
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defendant,entered into between the and which resultedplaintiff
in a verbal the defendant undertook to in­agreement whereby

th¿$5000,dorse or assume the note for and toplaintiff agreed
fixed,forbear to foreclose his time not tofor a reducemortgage

cent.,the rate of frominterest ten to and one half andseven per
to to the defendant a notice oncertain before himgive calling
for of the of the note. The evidencepayment wasprincipal

as to the terms of this notice. The defendantconflicting precise
notice;testified at the trial that he was to receive six months’

the testified that he to the defendantplaintiff agreed give sixty
notice, and that the defendant on these terms.days’ Thesigned

defendant, in the of the wrote his name on thepresence plaintiff,
back of the time,note. The at the samemortgage plaintiff,

to the defendant apresented the of anpaper containing wording
of which he desired the defendant toagreement guaranty, copy

the note over his butupon the defendant refused tosignature,
do so. trial,This was not at the beenpaper produced having
lost, and its did not theprecise namewording appear. Beyond

“note,of the defendant on the back of the and the figures 7£”
written note,the indefendant on the face of the overby pencil

“ten,”the interest,word the rate of thereexpressing original
was no written evidence of the transaction. The defendant gave
to the no to writeplaintiff express memorandumauthority any

name,over his written,and innone was fact before or at the
trial. The defendant to the the interest on thepaid plaintiff

arrears,note then in and also one further instalment of interest
rate,at the itreduced when became due. Soon after this last

the made a written demand on thepayment, plaintiff defendant
and,note,for of theof the this notpayment principal being

with, land,he sold the after more than hadcomplied sixty days
auction, under a of saleelapsed, contained inby public power

the The $4750was for onemortgage. property purchased by
Ralli, who who,acted in behalf of the and onplaintiff, receiving
a deed of atthe once it to theproperty, plaintiff.reconveyed

The defendant contended that the of ifagreement guaranty,
notice;was conditional the thatany, upon receiving stipulated

the memorandum offered the was indefective notplaintiffby
contract;this term of the and that the hadcontaining plaintiff

no or to create sufficient memo-express implied,authority, any
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randum, and the to rule that thererequested was no suffi-judge
cient memorandum in to the statute of frauds.writing satisfy

The denied that the for notice wasplaintiff a con-stipulation
dition annexed to the and contended that it was anguaranty;

on his whichindependent beagreement part, consideredmight
as of the consideration for thepart guaranty.

The refused to rule as the defendantjudge requested by
to and didfound that the the defend-plaintiff agreed give give

;notice forant and ordered thesixty days’ judgment plaintiff
$610.35.for The defendant alleged exceptions.

for theH. W. Paine W. W. defendant.Vaughan,&
A. E. for thePillsbury, plaintiff.
Lord, held in this Commonwealth,J. It has been repeatedly

1874, 404,e. thatbefore the of the St. of if apassage person,
note,not a to a his name the back of it at itsparty puts upon

note, isit is his and he an it.original promisor uponinception,
hiscase,In did not name the backthis the defendant uponput

didat but so after itsof the note its wheninception, maturity,
it an overdue and dishonored note. This washad become done

consideration,a and if more had beensufficient nothingupon
note,defendant, his relation the and thedone the toby obliga­

tion created his have somepresentedby signature, might ques­
tions of embarrassment. But this is not all that was done by

note,him. He altered the face of the which hepersonally by
“ ten,”the terms of the contract. theOver word whichchanged

contract,the rate of interest in the heexpressed original placed
“the for the of that he was to7-|,”figures purpose indicating

of that and a future interest at the ratethe noteprincipalpay
cent, he the ar­7|-of annum. At the same timeper paidper

at the rate beforerears of interest due the note stipulatedupon
contract; and healtered the terms of the recog­he subsequently

in­of one instalment ofnized transaction thethe by payment
the alteration offixed itat at which he hadterest the rate by

contract, itof the makingthe contract. his alterationWhether
it, its asto affectedonerous to the validityless original parties

of this issue-­them, in the determinationis unimportantagainst
to thehethis show that intended adoptThe facts in casefound

theto con­contract, himselfof expresswords that changed by
his nameand thehe upontract into which was placedentering,
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a thus It isas to that altered. immaterialnotesignaturepaper
name,his if hiswhat of the apart places pur.upon paper party

is the of the con­in it the executionuponpose placing paper
Qo.Morse, 337, and cited.tract. v. 8 cases EssexWright Gray,

Edmands,v. 12 Bank273. National Pemberton v. Lougee,Gray,
108 Mass. 371. There can be no then that thisquestion paper,
as between himself and the is anplaintiff, original undertaking,

him,form,into the of a note for theput by promissory payment
note,of the amount in the with interest at the rate ofexpressed

cent. It therefore became his note forper simply promissory7Ja-
interest,that amount and to the of hewhich waspayment prop­

found liable.erly
An is made that the con­of wasobjection agreement guaranty

notice; that,ditioned aupon and inasmuchreceiving stipulated
not itself,as that condition was inserted in the it there­writing

not afore was sufficient holdto the within the stat­writing party
is,ute of frauds. The conclusive answer to this that the paper

which he and a itself,as contract is inadopted signed complete
and it is never to inshow an at lawaction that therecompetent
were other and different oral from those which theagreements
contract, itself,in contains. If oralcomplete any agreement,
founded such consideration as con­would make it a validupon
tract, of the contract,written was entered intoindependently

itthe wasbetween collateral and could not beparties, wholly
suit,in bar of this but for its breach must bepleaded damages

Morse,anin suit. 9 339.v.independent Wrightsought Gray,
Qo.Stetson, 310, Edmands,13Lake note. ubiv. Essex v.Gray,

Bartholomew,Smith v. 1 Met. 276.supra.
fact,of theIn found that thepoint presiding judge plaintiff
and did ofto the defendant insteadgive, give,agreed sixty days’

notice of his tomonths’ intention enforce the contract. Suchsix
however, tois aninasmuch asfinding, unimportant, agreement
to inenforce the offorbear a contractperformance complete

tonever be ir bar a suit the contract.can pleaded uponitself
overruled.Exceptions


