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not intend to offer count,did evidence on thathe andany did
cross-examinationnot. On testified to a sale toMurray Taylor
22, count,in theas fourth and theon chargedAugust defendant

to him onevidence contradict that and theoffered point; court
Theit was excluded. evidence of the sale toheld rightly Taylor

onintroduced the defendant cross-examination.was by The
count,had no that andoffered evidence hadgovernment upon

thedisclaimed all intention to fourth count ofsupport by proof
22,on the sale to andsale otherAugust except Murray;any any

to tosale on that was held be irrelevant and immaterial theday
Metcalf,And it was said Mr. Justice that “theissue. de-by

fendant, as" onto other sale thatcross-examining Murrayby any
matter, andintroduced collateral and immaterial inthereby,day,

court,of a of the himselfthe withinbroughtopinion majority
witness,rule, is toa a whichthe settled that when question put

issue, cannot,or to the his answer foris collateral theirrelevant
him,of be contradicted the whopartydiscrediting bypurpose

the which the defendantasked The evidencequestion.” sought
himself, not,was introduced and as into contradict evidence by

bar,the at the It iscase introduced sufficientby government.
distinction, the decisionout this Without ofto consideringpoint

Commonwealthv. Cain more at length.
sustained.Exceptions

Albanyand Railroad Com-vs. BostonCommonwealth
pany.

— Lord, JJ., did not sit.6,1876. &22. ColtMay SeptemberSuffolk.

the ofthe use of nextis not forthe c. fine recoverableUnder Gen. Sts. a63, § 98,
of a railroad cor-negligencenot a is killed thepassenger,kin of a who byperson,

no children.leaves widow oror its and whoservants,poration

for98, to recover the63,c.Gen.Indictment under the Sts. §
fine, ofreason theathe next of T. Keogh, byuse of kin of James

18,1874, a loco-on June bylife from run overloss of his being
defendant, at a gradetheof cars ofmotive and trainengine

was notthat Keoghin Boston. indictmentThe allegedcrossing
he leftthat nothenor an ofa employee corporation,passenger
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father, mother,kin achildren, his next ofbut left asnorwidow
demurred to thedefendant indict-Thesisters.andbrothers

did that the deceased leftthat it not allegement, on the ground
was nochildren, but did that there widowor allegewidowany

Colburn, J.,Court, overruled theIn the Superiornor children.
was,and the case atthe defendantdemurrer; guilty,pleaded

for thethe deter-judgeof the parties, reported bythe request
of raised thethe lawthis court bymination of questionupon

demurrer.
the Commonwealth.P. forC. Greenough,

defendant.Sale, for theG. S.
of orDevens, reason theJ. When by negligence carelessness

“ or of the unfitness or grossof a railroad negligencecorporation,
the life aof its servants or ofcarelessness agents,”or passenger

63, 97,e. a finelost, the the cor-is Gen. Sts. impose upon§
“indictment for the use of theto be recovered widowbyporation,
moieties,in butof the deceased if there arechildren equaland

widow, widow,nochildren, the use of the or if to the useno to
kin.” The 98th section of the samenext of chapterof the pro-

a notof life of afor the loss occasionedvides person passenger,
or carelessness of theof thereason negligence corporation,by

“ orthe unfitness orof careless-grossor reason negligenceby
business,”or in itswhile andof its servants agents, engagedness

“fine, indictment,to bealso recovereda for the usebyimposes
asand children in theof the widow section.”provided preceding

mention,notdoes orThe latter section direct ref-expressly by
“ kin,”erence, of who are mentioned in thethe next former sec-

tion, kin,must there be considered as next ofand who other
than children.

as for a criminal of-­Both sections proceedings,contemplate
indictment; tofence, but a of them is secureobjectleadingby

for those who besome may uponprovision dependentpecuniary
deceased, form,in are thereforeand whilethe penal largelythey

isin character. It thatremedial therefore thoseindispensable
to the benefit of the fineare entitled which bewho may imposed,

section,indictment under either shouldan appearupon thereby
Railroad, 5to Commonwealthv. Eastern 473. Whileexist. Gray,

construed,of tothe various sections the statute are be so far as
from totheir in such a ascan ascertain effectprovisions,we way
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the intentions of the the number ofLegislature, persons entitled
to the benefit of the fine cannot be extended that whichbeyond
is Aprescribed. is not to beremedy purely statutory enlarged

limits,its defined evenbeyond if we cannot see reasonany why
the notLegislature withmight have extendedequal propriety
its benefits to others than those named.

enacted, 98,Had it been thatby the shouldfine besimply§
”“97,as inappropriated the nextprovided of kinundoubtedly§

no widow or would(there be entitledbeing children) thereto.
When, however, 98 enacts that the fine shallthereby imposed§

“be for the children,use of the widow and as in theprovided
section,” and omits mention of others included inpreceding any

the section, the class,distinct mention of oneprevious and the
another,failure to mention both of whom are entitled to the ben-

efit of the fine which have been under themight imposed pre-
section,vious indicate that the latter class isnecessarily not

included.
It is 1853,contended that under"the of 414,St. e. there might

have been a in a case similar to therecovery, for thepresent,
law,benefit of heirthe at and that under 1874,the St. of 372,.o.

168, there now be a in a similar case formay recovery the use§
kin,of the next of and therefore that the true construction of the

63, 98, usGen. Sts. c. to holdrequires that it includes “the§
”next of kin those entitled to theamong beneficially fine. This

is far from such inargument thesatisfactory; changes legisla-
tion indicate that the benefitas of thequite strongly wasremedy

Sts.,limited the Gen. and was againby subsequently extended.
have not deemed it to considerWe othernecessary objections

to the that itthe indictment. Upon ground itappears thatby
deceased, leftthe who was not a neitherpassenger, widow nor

children, for theand that it is benefit of the nextprosecuted of
must beare of that thekin, we opinion entry

Demurrer sustained.


