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to a master or other-referenceuponof a single justice,order
wise.

the decreeinor fact shown appealedof law beingNo error
costs.withAffirmed,befrom, mustit

George W.vs. Dennison.Francis Arkerson

. 27, 1875. Endicott, JJ.,&14­ March AmesMiddlesex. absentJan.

injuriesagainst employer, personal byhis for causedbyIn an workman theaction a
plaintiff repairing building,awhich was at thestaging uponfall of a the work

staging byplaintiffto show that went <JPto the the defendant’stheevidence tended
direction; beingofconsequencein constructed ofstagingthe was insecurethat

materials, sufficiently;together stagingto thatby neglector fasten it theunsuitable
work, whobegan persons were hisplaintiff bythe afterwards fel-was built before

workmen; and that the directed lumber was to there-low defendant what be used
staging personalcontended that the was built under thefor. It was not direct

there was thatsupervision superintendedthe but evidence he theof defendant^
Held,generally. jury findingwould inwork that a be warranted a forverdict the

plaintiff.

for caused the fallTort of apersonal injuries by staging
which the at work in the ofwas theupon plaintiff employment

J.,court, Ames,in who,defendant. Trial this before after ver-
dict, the case for the consideration of the full court, inreported
substance as follows:

“ In 1878,The testified: I wasplaintiff July, employed by
defendant,the as a to work the on abricklayer, by day building

in He set me to thework on third on theCambridgeport. story
side, brickwork, me,west the inside and directedfilling up when

side,I had finished that to over to the east side sameto do thego
there,work aon built. finished on thestaging already Having
side, I, directions,west in accordance these 22with went on July

side,to the window,east a third thethrough story upon staging
erected,there and went to work bricks. Went out thislaying

' thebecause ladder from theway outside nothad beenyet up.put
The defendant was on thethere' theaboutground givingbuilding,
directions about the work. after a ladder wasSoongenerally

and I called forput mortar. The someup, hod-carrier brought
and it into down,the tub. Heup, then turned toemptied go

when a crash,there was and the Ben-fell,scaffold broke and and
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theme,with hod-carrier and Iworknett, was at werewho
and hurt,I was stunnedthe very badlyto mythrown ground.

in thisno whichI had part buildingbroken. staging,beingleg
for the defendant. Ito work did notbefore Ibuilt beganwas
it,on as I thatbefore it wassupposedit at allexamine going
it unless I had taken thenot have examinedsafe, could upand

Ifeet saw tonothingabout thirty-two high.boards. It was
fell, there not overWhen it was theunsafe.it wasthatshow

it, mortar,of tubs ofand two be-partof ten bricks uponweight
board,Theandhod-carrierBennett, myself. ledgerthesides

andthe outernailed to posts,a board running paralleliswhich
cross-boards,for theas a on*usedthe supportwith building,

in two. Thisrest, had broken was cross-ledgerthewhich planks
It was much toothe smallwith grain.and had splitgrained,

The was abouta stagingthin for such twenty-oneand place.
“ fell,: I looked andAfter sawupfeet Cross-examinedlong.”

but full,a smallThe hod-carrier hodbroken. broughtledger
theman onA and look-and it down standing groundeasy.put

distance,thetell, of whether iton account wascould noting up
it fortakes thatmason thegrantedor not. Asafe generally

examine, he wouldhe tried to be to besafe, ifis and aptstaging
his employer.”discharged by

“the :testified for I sawa plaintiffcarpenter,George Dudley,
fall; him into the Iafter the helped put wagon.Arkerson

broken inthe two. Theand sawat the ledgerlooked up staging,
the and when thisofnailed on the outside posts, gavewasledger

built ofIt was orthe down.it let whole sprucestagingway
wide; across;inches shouldhemlock, six or split raggedeight

itsafe to on Cross-exam-myself.”the scaffold goconsidernot
“ the hod-carrier hadIf thrown: think a nailined I gave way.

have started the nails. Iitthe mightmortar down violently,
theexamined it from ground.”only

testified for theRollins, andAlbert a mason bricklayer, plain-
“ and: built saw ledgertiff I have posts standingstagings;

aslant, a halfone and ti.broken. It was Splitcross-grained.
think aI should not the wasfeet from the middle. ledgertwo

to holdto be ablebe Aone to up. staging oughtputproper
tons, if the hod-carrierto and to hold evenfrom one three ought

hereThe lumber was sprucethe mortar down violently.dumped
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lumber, weather,to theThis kind of read-exposedor hemlock.
safethe It was not a Cross-with staging.”grain.ily splits

“ could see that itone the ladder was:examined coming upAny
if from the third floorbut not came window.”unsafe, they

“defendant,Mehan, for the testified as : IPatrick follows am
a and assisted in building stagings.bricklayer, always Employed

a constructthe defendant as thisbricklayer. Helped stagingby
it,about weeks before it fell. of us ontwo Two worked and

materials from the Materials as as thebrought up ground. good
better. Nails were There wasaverage, sufficientperhaps good.

material for the While we were the aledger.,, raising staging,
shower came of the was notOne nailed asheavy up. ledgers

intended,well as and didwe we not back to nail it. Workedgo
don’ton the know how before the fall. Bennettstaging, long

was with me. Did n’t tell the defendant of ofinsecurity ledger.
We fixed the to our own Haveledgers according judgment.
been toaccustomed build tostagings ownaccording my judg-

“ment.” Cross-examined: I worked the whileby day, building
the The defendant was there almost if notstaging. every, every

There nowas boss. Presume the defendantday. regular super-
didn’t,intended the work. I I was more thanthough paid

others. The tolddefendant us what lumber to use. wasLedger
Saw it it was off. Itbroken,after was notspruce. cross-split
It off with the We did n’t nail thegrained. split middlegrain.

boards, to return. Afterwards went on theintending staging,
and took out without finished it. didIwindow-caps, having not

ifexamine it to see it was safe. I had that I had leftforgotten
it tounsafe. Intended make it safe in more nails.by driving
Can’t how nails we used. No came onsay themany weight

were on to theledger. They put simply keep poles steady.”
“Bennett,Wilder defendant,for the testified: Have been

for Have built abricklayer fifty years. great many stagings;
build this about three weeks before thehelped accident. Inter-
in the a storm. Irupted building by fin-thought wasstaging

ished. Mehan did the while Inailing, boards. Afterbrought up
built,the was I onworked the Mehan andstaging caps. two or

others me.three Stood on thehelped while it.staging doing
Arkerson, fall,ofthe the nailed the board frommorning a pole

towindow-frame,the itto looked sound.keep steady. Staging
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said about the and I saw noNothing troublestaging, with it.
on extraWe Chambers did someput plank. He tooknailing.

hammer,nails and andthe said he nailed it. Saw hod-carrier
come and on the him mortar;Heard theup step stage. dump

“he did it Cross-examined: In thisquick.” work thepretty de-
directions,fendant me he me none thegave though gave morning

theof fall. Fixed the Iwhen went on the eaststaging side.
theShifted ladder. Don’t know whether the ladder was fixed

this Handed nail to Chambers half an hourmorning. before the
accident, to fix the When I left the three weeksstaging. staging
before, I it was finished. No between Mehanthought agreement
and me as to shouldwho back and nail it. No on thego weight

it was all on the It notwasledger; cross-pieces. cross-grained,
board,but was fine of half a ton. Thinkspruce capable holding

it did n’t break. Took lumber Mehan meup. directions asgave
to selection of lumber. One side of it was brown by exposure
to rain and sun. Think the mortar caused thedumping break.”

“Chambers, defendant,Patrick for the testified : I worked in
this as hod-carrier. thereSaw were not nailsbuilding inenough
the centre of the Plaintiff onwas it.staging. Saw Arkerson
nail of boarda to the Therepiece was no troubleupright post.

boards,with the but were notthey nailed. Isufficiently put
“nails insome that Cross-examined: Putmorning.” nails in

about nine o’clock. Arkerson went on the about that time.stage
the notwas safe when I firstSaw wentstaging up. Helped

onBennett put planks.”
“Mansfields,T. C. for defendant,thebricklayer, testified: Saw

accident;at time ofthe have builtstaging Noticedstagings.
material; no it;the trouble with lumber was sound. Staging

if the had beenwas good nailing proper.”
It not contendedwas that the was built under im-staging the

mediate direct ofpersonal supervision the defendant. At this
in the trial the said that the burden waspoint judge theupon

to thatshow the defendant did not exerciseplaintiff ordinary
inand reasonable care the selection and ofemployment compe-

men,tent and suitable and in suitable lumber tofurnishing build
the staging.

The contended that thereplaintiff was evidence totending
show that the was in fact unsafe,staging and that the defendant
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knew, known,or to ;have that this was unsafeought staging that
the defendant was bound to furnish a andsafe forproper staging

on;the to that ifwork the defendant directed theplaintiff plain-
tiff to thiswork it was his bounden toupon seestaging, duty

safe;that it was and that there was evidence of the defendant’s
The ruled that thenegligence. evidence thejudge upon plain-

tiff action,could not maintain the and ordered a verdict for the
defendant.

defendant,was to be entered for the if in theJudgment opin-
ion of the court the action could not be maintained the evi-upon

jdence otherwise, the casereported stand for trial.to
J. B. Richardson, for the plaintiff.
J. Hammond, forW. the defendant.
Wells, J. The was theplaintiff of ainjured by falling stag-

which he was directed toing, theupon defendant, forgo theby
of the work for which heprosecution was Theemployed. staging

beenhad erected before the entered theplaintiff ofemployment
the defendant. The evidence totended show that it was im-

constructed, insecure,and eitherproperly reason of unsuitableby
used,material or reason of to fasten itby neglect suffi-together

or for both or other reasons.ciently by nailing, That it in-was
secure and constructed in someimproperly wasway, sufficiently

from the account of the mannerapparent of itsgiven fall.
“contended,The that defendantplaintiff the was bound to fur-

”nish a safe and ;for the to onproper staging work thatplaintiff
“ knew,the defendant or to known,have that thisought staging

unsafe;”was and that “there was evidence of the defendant’s
” in this The courtnegligence restricted therespect. plaintiff’s

“toof the of inright recovery ground the selectionnegligence
and of and suitable men and in furnish-employment competent

lumber to buildsuitable the this,Ining as as inwellstaging.”
the that the could notplaintiff maintain the actionruling upon

evidence, we are ofthe that there was error.opinion
theThe of were founded the law,positions plaintiff upon ap­

to the relations awhich workman sustains to hisplicable employer
workmen,and to his as settledfellow the decisions ofby judicial

Allen,Railroad,this Commonwealth. Gilman v. Eastern 10
233; Allen, Railroad, Allen,13 433. Snow v. Housatonic 8 441.
Coombs New Co. 102 Mass.v. Cordage 572. HuddlestonBedford
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Mass. 282. Ford v.v. Lowell Machine 106 Rail­FitchburgShop,
road, Mass. 240.110

hand,On the one the workman takes thehimself risksupon
in;to the heincident and thoseordinarily employment engages

the of on the ofinclude results othersnegligence part employed
“hand,in the service. the the master is boundsame On other

use in andto care suitable structuresordinary providing engines
”business,on is forand servants to his and liableproper carry

“ knows,in this If he or in the exerciserespect.any negligence
known,due care have that his servants areof might incompetent

insufficient,his or either at the time ofor structures engines pro­
time,or he fails in histhem, at subsequentany duty.”curing

Allen,Railroad, 13 440.v. EasternGilman
structure or is oneWhether a for whichparticular appliance

histhe master is to servant cir-may uponresponsible depend
thecumstances, the nature and of ofincluding scope employment

in its and use. Itthose preparationengaged may depend upon
the direction and of the work isthe whether con-question charge

them,or some of or retained thethe workmen em-fided to by
If directs hisfor. the work-or left employerunprovidedployer

work, it to them to the struct-do certain providemen to leaving
itsfor he berequired prosecution,ures and mayappliances

selection of the men andfor care in materialonlyresponsible
them toif he workfor it. But underemployssimplyassigned

or indirection, them no charge responsibilityhis giving regard
to used,or the beto bethe result accomplished, appliancesto

him. The ofremains with fellownegligencethat responsibility
to beis held fromworkmen, masterfor which the exempt respon-

to that which thein workmenis respectsibility, negligence
the theWhen ofset to do. preparationundertook or"were ap-

them,to nor assumed theintrusted masterbyis neitherpliances
if defective areof fur-appliancesbe held negligence,guiltymay

are inthemselves thenished, the workmeneven employedthough
case, itsuch isnegligence appearing,of them. Inpreparation

that was infor the whether negligenceof fact jurya question
the fellow-workmen,undertakendone or byof what wasrespect

master.of thetheor was negligence
thewould not of theat the trial permit presentationThe ruling

witness, Mehan, in cross.The defendant’sin thisease aspect.
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“ theexamination, I while thetestified: worked buildingby day,
there if notThe defendant was almost every, everystaging.

Presume theno boss. defendantThere was super-day. regular
n’t, I morethe I did was than oth-intended work. though paid

ers.” The other two worked the didwhopersons upon staging
of Itnot to have the work. would have beenappear any charge

for the to find that the defendant had not in-competent jury
else,trusted of the tothe one and there-preparation staging any

himself,fore that he retained the and direction of it andcharge
was bound to exercise some of care in to it,degree whichregard

“do.he to The statement of the that it wasneglected report,
not contended that the was built under the immediatestaging

defendant,”direct of the is consistent withpersonal supervision
which,on his to exercise that underneglect thepart supervision

circumstances, done, which,he to andhave for if theought jury
itfindshould that was he be held liableculpable neglect, might

the thinkto We this was a of factquestion whichplaintiff.
have been submitted to theshould as was also thejury; question

known,the defendant or towhether knew haveought because, if
care,,hadhe exercised due he have known,would that the staging

unsafe. The case mustwas therefore stand for trial.
Verdict set aside.

vs. P.Nathan Sears Adams Ames & another.

. 1, 1875. Endicott,Jan. March &Barnstable. 26­ Ames JJ., absent.

anIn action for the of certain shares of stock in a itnon-delivery corporation,
agreedthat the defendant to sell the shares to the andappeared theplaintiff,

delivered in therefor a on adraft third to whompayment the de-plaintiff person,
gavefendant the draft on of a on acheck bank. The bank refused toup receipt

thethe and defendant declined to transfercheck, the and did not tenderstock,pay
Held,the check to the until theback the trial of action. that the actionplaintiff

could be maintained.

for theContract of certain stock sold thenon-delivery by
todefendants the Trial in the Court beforeplaintiff. Superior

J., who, verdict,consent of the beforeDewey, by parties, reported
case for the determination ofthe this court in substance as fol-
:lows


