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Rodman v, Guilford.

CrARLES W. ROoDMAN & another vs. CHARLES S. GUILFORD
& another.

In an action of contract a defendant, under an answer denying each and every of the al-
legations made in the declaration, may prove the contract actually made for the purpose
of proving that he did not make the contract declared on.

A defendant agreed to pay the plaintiff 10 cents a pound for perfect rosewood cut into
pieces of a certain shape; the plaintiff sent the defendant 333 pounds so cut, of which
amount 176 pounds only were perfect, and these pieces the defendant weighed and set
apart. Held, that the plaintiff could recover the price agreed upon for the 176 pounds
without showing an acceptance of those pieces by the defendant.

CONTRACT upon this account annexed: ¢ Messrs. Guilford &
Whitney, to Rodman & Hepburn, Dr. To one log Rio rose-
wood, cut into 2% and 8% inch squares, 562 lbs. at 10c. $56.20.”

The defendants filed this answer: ¢ They deny each and every
of the plaintiffs’ allegations in his declaration made. They deny
that the plaintiffs ever sold and delivered or bargained and sold
to the defendant one log of Rio rosewood. They deny that they
‘ever had any rosewood of the plaintiffs.”

At the trial in the Superior Court, before Brigham, C. J., the
plaintiffs, to prove their case, introduced a deposition tending to
show that the defendants purchased of the plaintiffs a log of rose-
wood o be cut as described in the declaration ; that they agreed
to pay 10 cents a pound for the weight of the log before it was
sawed ; that it then weighed 562 pounds, and that it was cut
and sent to the defendants.

The defendants offered evidence to prove that they had made
no such purchase ; that they had agreed with the plaintiffs to pay
them 10 cents a pound for perfect stuff cut into certain dimen-

-gions ; that there was sent to them only about 333 pounds of
rosewood eut into the proper shape ; that of this there were only
176 pounds of perfect stuff ; that this was intermixed with nearly
an equal amount that was imperfect and defective; that, ascer-
taining these facts by weighing, they refused to receive the same,
but put back all the pieces into the package in which they had
been sent, and notified the plaintiffs of the facts at once.

The plaintiffs objected to the admission of this evidence, claim-
ing that this defence was 1ot open under the answer ; but the ob-
jection was overruled, and the evidence admitted.
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After the admission of the defendants’ evidence tending to
prove the facts as they alleged them, the court, against the de-
fendants’ objection, ruled as follows:

“If the defendants received from the plaintiffs 176 pounds of
rosewood identical in description and quality with that purchased
by them, the plaintiffs may recover the price agreed upon for the
same, if the defendants have set apart the same and have it ‘n
their possession, notwithstanding a portion of the rosewood re-
ceived by them is not identical in quality and description with
the rosewood bought by them.”

Thereupon the defendants submitted to a verdict for the 176
pounds, and both parties alleged exceptions.

W. 8. B. Hopkins, for the plaintiffs.

8. T. Field, for the defendants.

EnpicorT, J. 1. The evidence offered by the defendants, to
which the plaintiffs except, was competent. The declaration al-
leged that the defendants owed the plaintiffs for one log of rose-
wood cut into squares, at a certain price per pound, and evidence
was offered of the contract. The defendants were allowed fo
prove a different contract ; that they bargained for the delivery
of perfect squares only ; and that instead of receiving the num-
ber of pounds of squares alleged, they received a less number,
and of these only 176 pounds were according to the contract.
This evidence, if believed, fairly meets and rebuts the plaintiffs’
case, it tends directly to sustain the defendants’ denial, and was
admissible under their answer denying each and every allegation
of the declaration. Knapp v. Slocomb, 9 Gray, 78. Verry v.
Small, 16 Gray, 121. Warren v. Ferdinand, 9 Allen, 857.

2. After the admission of this evidence, the presiding judge
vuled that the plaintiffs could recover for the 176 pounds of rose-
wood identical in description and quality with that purchased, if
the defendants had set apart the same and had it in their pos-
session, notwithstanding a portion of the rosewood received by
them was not according to the contract. To this ruling the de-
fendants except, but we think it was correct. By the defendants’
evidence it appears that they received that number of perfect
squares, such as they had bargained for, and which they had set
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Voetsch v. Phelps.

apart and weighed. It is immaterial that they received other
squares not according to the contract, which they were not bound
to take. Whatever squares, of the quality purchased, the jury
should find were delivered to the defendants at the place agreed
upon, the plaintiffs are entitled to recover for, and they are not
obliged to show an accsptance by the defendants. Nichols v.
Morse, 100 Mass. 528. The case is clearly to be distinguished
" from Brewer v. Housatonic Railroad Co. 104 Mass. 593, cited by
defendants. There the jury were permitted, erroneously, to re-
turn a verdict for the plaintiff, without finding either an accept-
ance or that wood of the quality required by the contract was
dehvered at the place agreed upon.
Fzceptions of both parties overruled.

AMANDUS VOETSCH »s. GEORGE H. PHELPS.

‘When intéxicating liquors have been seized upon & search-warrant, the subsequent neglect
of the magistrate to issue notice under St. 1869, ¢. 415, §§ 48, 49, and 56, to persons in-
terested in the liquors will not malke the prior act of seizing the liguors a trespass.

TorT for conversion of ten gallons of whiskey. The writ
was dated August 1, 1872. At the trial of the case in the Su-
perior Court before Wilkinson, J., it having been shown that the
liquor had been seized by the defendant, he offered in justifica-
tion the minutes on the clerk’s docket, the record not having
been extended, where the following entries appeared :

¢ Superior Court, November Term, A. D. 1872.
“ Dist. Atty. 248. Commonwealth vs. { Certain Liquors.
{ Henry E. Thorpe.

« Nov. 20, *72, Liquors forfeited and to be delivered to State
Commiss’r, &e. War't iss’d Jan’y 29, 1878.” -

The defendant further offered in evidence the following papers
from the files in the court: A copy of a complaint under St.
1869, ¢. 415, § 45, made July 23, 1872, in the form prescribed by
that statute, to search for the liquor- a copy of a warrant dated
July 28, 1872, to search for and seize the liquor; a copy of the




