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forto use thetrust nevertheless and condition always” premisesThe “in uponwords
religions a con-do not createin a deed of land to a necessarilysociety,worship,public

a trust.but merelyimportdition, may
rightbuilding in theira anda church have usufructuaryin only qualifiedPewholders

religious and alter the inter-right to remodel tosubject of the them,to the societypews,
anew.building, enlarge or sell it in order to buildor remove it,the orofnal structure

religiousgeneral soci-the of thein trust foris held purposeschurch propertyWhenever
legislature to au-has constitutionalthe powerhecannot otherwise conveyed,andety,

in order that the availsinto maytheir real estate personal,to converttrusteesthethorize
of the trust.theto purposesor otherwise appropriatedreinvestedbe

religious inbuilding have no title the butof a land,in the societytombs churchofOwners
and cannot a sale ofand in their use, preventin the structures properinterestanonly

building nor the removal of the remains from thethe whentombs,society,land and bythe
according as for instance when thelaw;conducted toin otheris respectsremovalsuch

health)theits in relation toit in the exercise of publichas directedlegislature powers

1Iffl.VOL.
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and the tomb oí one keepingwho devised real toestate the in trust “for saidsociety
”goodtomb in right, subjectand decent held and tois the samerepair usufructuaryby

the same to removal.liability
recital in a legislature,A act of the that the of a thecontinuance inspecial cemetery

building religious injuriouschurch of -a is to the cannot be contra-society public health,
dicted assertingstatement of the officers ofby any the a con-made,society, previously
trary opinion.

A of requiringcanon the theProtestant consent of the andEpiscopal Church, bishop
standing removing disposing buildingcommittee to of churchor otherwise the of any

rightin legalthe adoes not affect the of to ofparish diocese, its churchparish dispose
building under of a ofstatute this Commonwealth without such consent firstauthority
obtained.

Bill 11, 1871,nsr filed the owners ofMay byequity, eight
”“and the so called tombs,of fourpews, representatives in the

church of in Boston,Church the abuilding Trinity ofcity relig-
ious 1830, 83,the ofSt. e.society incorporated theby against

clerk,and its senior and itswarden to dis-corporation compel
closures inthe two latter toby response allegations concerning

of the and its anddoings corporation to restrainpredecessors,
the from 1871,corporation the ofexercising powers St.given by

221,c. from a of onparcel land the eastparticularly selling side
Boston,of Summer in on whichStreet the church wasbuilding

owners,from of thewith from re-standing, interfering rights pew
bodies interred in under thetombs and from in-moving building,

further use of the tombs forwith interments. the billterfering By
answers, Colt, J.,and and of the casea who reservedreport by

court,the fullit for the determination of these facts :appeared
30,1730, Vassall, then inOn Leonard feeApril owning simple

“the land,the of of for inand considerationgreater part parcel
sumof the of five hundred fourteen seven andpounds, shillings

Province,”two in bills of credit of the con-pence, good public
“ Bams, merchant,all said Johnhis estate to John Gib-veyed

Boston,”baker,bins, and William all ofSpeakman,apothecary,
“forever, use,andand to for the trusttheir heirs specialassigns

mentioned, use,and to and for otherand confidence hereafter no
whatsoever,or is to that the saidintent thatpurpose say, they,

Barns, ofGibbins and William or eitherJohn John anySpeakman,
their, or either their heirs or andthem, of shall willany assigns,

■to a toendeavor bewith all convenient speed procure building
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God; whicherected on the land of buildingsaid for the worship
their,or either of theirthem,church or of oreither anythey, any

heirs or shall to bothtake care be contrived andassigns, disposed
them, their,without and as of orwithin or either anythey, any

either of their heirs or of shallthe absence the other,)(inassigns,
find and most andto the decentjudge regular perform-conducing

service,ance of divine theto the rubrics of commonaccording
book used of as law estab-the Churchprayer byby England,

lished, and the same be for the said and mostappropriated pious
intent, forever;use,Christian but caseand in of notpurpose

the said church or as aforesaid the saiderecting building upon
or in failure of the same to the saidpremises, appropriating pious

use,and most Christian true ofto the intent theseaccording pres-
ents, aforesaid,as within five and five frommonths the elev-years
enth of current, then to the use of saidday April the Leonard

his, forever,Vassall and heirs he or sumthe of fourthey repaying
hundred and and no more.”fifty pounds,

28, 1735,On an date,indenture of thatFebruary betweenby
andGibbins the absence ofSpeakman of the(in firstBarns)

“ Luce, merchant,and Peterpart, Child, distiller,Thomas Wil-
Price, maker,liam cabinet Green,and Thomas merchant, all of

Boston, a committeebeing chosen whoduly by sundry persons
divers ofadvanced sum towards and amoney erecting building

Boston,”innew church Summer Street in of the second part;
the of deed,terms the trust in the formerreciting and that

“ the saidwhereas church hath since been erected and built pur-
use, and,suant to the said trust and andintent in thepurpose,

same,theand ofsums haveerecting largebuilding sundry money
andbeen advanced diverspaid disposedalready by piously per-

sons, theto be reimbursed out of that shall arisemoneys upon
church,of the or seats of andthe alienation said whereaspews

and finish the said churchto further considerable sumscomplete
of must likewise be laid out and the saidmoney expended by

”Green;Luce, Child, Price and the of firstthe con-party part
“to tothe of the second and forthe premises part,veyed party

use, mentioned,trust and confidence hereafterthe and tcspecial
use,other whatsoever,for no intent or that is topurposeand say
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”to and for ofthe use the said theof second theirparty part,
heirs until such .“and shall,time asassigns, the andsalethey by
alienation of the and seats church,of the saidpews or otherwise
howsoever, be reimbursed all and such sumfully and sumsevery
of advanced to-money already by sundry disposed persons.well
wards the and of said aforesaid,church asbuilding alsoerecting as
all such other or sumssum of hereafter to be laid out.money

” “and them or either of them thepaid towardsexpended by
church,”ofand the said or until theirfinishingcompleting they,

heirs, executors, them,administrators and and ofassigns, every
“ shall have the of all andsuch sum sums of sopayment money
advanced, outlaid and as tosecuredpaid, expended aforesaid,
their the churchsatisfaction wardens and of the saidby vestry
church, chosen,hereafter beto and likewise be indemnifiedduly

contracts,and saved harmless from all obligations, agreements
made, executed,themand articles done and hereafterby byyr

made, andthem to be done executed thetowards build-erecting,
the said as aforesaid,and church ofcompleting anding, finishing

heirs,and thatcosts,and from all theircharges damages they,
executors, suffer,andadministrators sustain beorassigns, may

thereof;to, and from andfor or means afterbyput immediately
and the aforesaid sum and ofthe of all sumseverypayment
aforesaid, so aforesaid,in manner or asas security givenmoney

use of the church and theto and for the wardens ofthen vestry
Andsuccessors forever.” the thesaid church and their ofparty

“and andcovenanted from aftersecond agreed, immediatelypart
ofand the aforesaid sum and sumsof allthe everypayment

aforesaid, or soin as such as afore-manner security givenmoney
“ law,or the as counselone more deeds insaid,” to execute by

the better and the saidbe devised forshall passing conveying
thechurch, land with the untoand appurtenances,premises,

of and their for-church,said successorschurch wardens and vestry
dowers and incum-ever, from allfree gifts, grants, mortgages,

committed,made, or orhad, donewhatsoever, thembrances by
or underfrom them.”or claiming by,by any person persons

the10,1739, an indenture between ingranteesOn October by
“first28, 1735, of the and Wil-part,indenture ofthe February
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merchant,Dowse, thebaker, presentand Josephliam Speakman,
Church,calledchurch, Trinitynowof the saidchurch wardens

merchant,distiller, Dumaresque,Arburthnot, Philipand John
merchant,Faneuil, Johnmerchant, BenjaminCharles Apthorp,

Austin,Hancock, Thomasmerchant, wineMerrett, cooper,John
Kerwood, merchant,tailor, PeterHenry Laughton,apothecary,

distiller, JamesGreen, Lawrence Lutwyche,Rufus goldsmith,
Boston,merchant, all ofCoffin,merchant, and WilliamGriffin,

church,” recit-of the secondthe said part;ofthe vestrypresent
thereof; theand the provisionsthe .conveyances,ing previous

“in consideration thatfor andof the first they, bypart,party
of and seats in the saidsundry pewssale and alienationthe

“divers reim-of to werechurch, persons,” fullydisposedalready
sum and sums of as hithertoall such haveand moneybursed paid
well towards the build-personsadvanced sundry disposedbeen by

church,” also indemnifiedand were and savedof the saiding
&c.,contracts, towardsfrom allharmless obligations, completing

consideration of lawfulthe furtherit, shillings,and for twenty
in theto them hand ofbypaid partyof New England,money

and sold unto the saidgranted, bargainedthe second part, gave,
“office,and their successors in assecond wellof the part,party

land,or of as also the said edificeaforementioned piece parcelthe
for ofthereon now used the public worshipor standing,building

Church,” to and to hold unto theGod, havecalled saidTrinity
“office,their inthe second and successors inof trustpart,party

nevertheless, condition theand that said oredificeupon always,
Church,called theand land aforesaid whereonbuilding Trinity

stands, and before shall from henceforthit andconveyed, forever
converted,be and ofhereafter made useimproved, appropriated

ofthe God to the rubric offor the com-worship accordingpublic
usedbook the Church ofmon as the same isby England,prayer

established an act of theand ofbysettled parliament England,
-Elizabeth,first of Queenin the the ofmade entitledyear reign

offor common and inact service theuniformity‘an prayer
church, sacraments,’ofand administration the and another act

of made in thirteenth ofthe theEngland,of the yearparliament
‘Second,Charles the entitled an for theof act <mi«Kingreign
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of and administration ofpublic sacramentsfortuity prayers and
ceremonies,andother rites and for the form of mak-establishing
and anding, ordaining consecrating deaconsbishops, priests in

converted,ofthe Church and be and usedEngland,’ improved to
whatsoever;and for no other use or and also that thepurpose

of of a minister or ministers for saidthe churchright presentation
shall be continued and remain from henceforth for-successively
ever hereafter in the of several inthe the saidproprietors pews
church, shallthe of them that beor and con-major part present
vened on or notificationa ordertogether legal warning given by

wardens forof the church warden or the' time for thatbeing pur-
; that one vote and no more shallpose always provided, atonly

be church,times allowed to each in the saidall pew toagreeable
church,a of the said and entered saidvote in thepassed church

the March,that fifthbooks for of Anno Dominipurpose, day one
thousand, andseven hundred and in no otherthirty-five, person

whatsoever,or that thereunto otherwise beany rightpersons may
and that votes forall the choice ofclaimed anotwithstanding,

ministers, salaries,or all officers theirminister and and shall be
otherwise.”votes and nowrittenby

to which theThe were thusreligious premisessociety conveyed
soin the erected and 1828-9,untilbuildingworshipped conveyed,

anddemolished it erected the churchpresentwhen they building
land,of wherein have tocontinued wor-on the same parcel they

fortime. The committee the erection of theto this buildingship
1828;8,onwas and thebuilding appointed Februarypresent

former on 3held in the was of thatlast service building August
year.

“10, 1736, that,votedthe whereas theOn societySeptember
a inof has been at trouble see-greatcommittee ChurchTrinity

on, aso and havethe far carried greating building spentlikewise
inand their their anddeal of time own meetings,moneyalways

sums offor bound formore that have been largetheyespecially
work, thatthe it is reasonablefor on thoughtmoney carrying

them to a tomb of aeach of buildshould have the libertythey
andsize church their own costunder said at charge,common

church;to said thatfor the groundwithout paying anything
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samethehaveand WilliamLeonard SpeakmanVassalllikewise
lib-havecommittee;the that maywith any proprietorsliberty

in suchthe churchunderto build a tomb of the common sizeerty
chose, shallwardens,or ap-as the committee whenpresentplace

tenrelations, orfor the in his he payingtheypoint, burying
no man orchurch, but thatfor the use of said personpounds

to themin not related withoutshall have toliberty put any corpse
so buried.”for eachto the use of the church corpsefive pounds

of andthemselves thisof the liberty,Several availedproprietors
tobut of the omitbuilt tombs the records societyaccordingly,

underof tombs builtshow who were the original proprietors any
and no deeds thereof werethe former church given bybuilding,

the society.
that the commit­11,1828,On the votedMay society building

“ to and8,1828, authorized maketee be anyappointed February
theof the tombs underall thewithagreements proprietors

saidchurch, same,for the of theremoval or the whichrebuilding
”committee think and the committee author­weremay proper;

ized, if it should be found or to“expedient necessary deprive
owns,”such the tomb heof to him suchnow makeproprietorany

tomb,in himtherefor or a newcompensation money, givingby
as be Inthem with him. theagreedmight by pres­constructing

“church it,tombs built out­ent were underbuilding, fifty-five
”tombs;of old 13,the and on 1829,side theSeptember society

“ that the bevoted wardens directed to deeds to thegive original
of tombs shall owners,who to be the inappear legalproprietors
to the deeds the committee.”conformity reported by Thereupon

of nineteen tombs were the in thedeeds new wardensgiven by
*in the and tombsform four new wereprinted margin; assigned

“* edifice,in a new by ProprietorsWhereas the erection of church the of
Boston,in necessaryChurch the of it toTrinity city became alter and rebuild

under former thecemetery building, doingthe and in so tombs of manythe
demolished,necessarilywere and inindividuals some instances a of sit-change

unavoidable;became and whereas allegesuation athat certain
former having it,in said thecemetery,tomb name of over be-

,to which saidlonged tomb was removed or Andaltered. it
that the owner of saidagreedbeen tomb shall receive andhas hold tomb num-
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deeds,without to Child,the names ofrespectively, Thomas
Harrison,Charles Price,John McLennan and William those four

names, and the ofnames the of nineteen,the thegrantees being
“ names the ofof owners tombs under the old church edifice at

”erected,the time the known;church was sopresent far as and
out of the of tombs,rest the newfifty-five were soldthirty-three

dates, 7, 1829,at different the first on October and the onlast
12, 1851, for considerations fromFebruary pecuniary varying

$186,to and to the$450 conveyed deedsrespective purchasers by
*in the form also in the theof formerprinted margin.­ Many

, cemeteryin the side of aisle of the under thesituatebered
of,church, or in the said tomb removed orin lieu satisfaction for alterednew

witness, theaforesaid; presents Proprietors TrinityNow that oftheseas
church, who areChurch, dulythe of said authorizedbyherein wardensacting

behalf, the sell and con-premises, hereby bargain,in consideration ofin their
, and the aforesaid tombrepresentatives assigns,unto the saidfirm

Church,cemetery Trinityof with all thepresent privi-in thenumbered
tomb, ,and to hold said numbered untoto havebelonging,theretoleges

forever,, useand to ownrepresentatives assigns,the said
saidwas the lawful owner and of tombproprietorthe saidin case

person persons,to and the use of such orotherwise forcemetery,formerin the
mentioned, his, her,were, of orwas, the lawful owners said tomb lastoras

assigns forever.andrepresentativestheir

Trinityof Church. the wardensReceived of“Boston,
and de-, copy,the aboveof tenor and effect ofNo. theof tombdeeda

in therewith.”conformitywill the same tombthat holdclare
“* cityin the of Bos-known, ChurchTrinityofProprietorsBe that theit

behalf,church, in theirdulywho are authorizedton, saidthe wardens ofby
, and, in con-fromdollarsreceipt ofacknowledge thehereby

, rep-unto the saidthereof, conveysell andbargain,sideration
aforesaid,inTrinityunder Church Bostonand the tombassigns,resentatives

aisle in thethe, on the side ofand situateis numberedwhich
and regula-to restrictionsand suchsubjectall suchcemetery; privileges,with

havenature, this toproperty;use and situation ofto thetions, as incidentare
,, repre-the saidtomb, untonumberedhold saidand to

however, thatforever: Providedhis their useto andassigns,andsentatives
the samepassbe toshall effectualof said tombconveyanceorassignmenttto

to thehas been declareduntil the sale transferorgranteevendee ortheto
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lead,of of theirowners tombs are no claimants respect-leaving
tombs toive who are theknown society.

mentioned, to name one of thePrice,WilEam whoseabove
tombs ofnew was the one of thewasassigned, original proprietor

tombs, trust,old and real inhis will devised certain estateby
“other for tomb which is under Trin-among things, keeping my

Church in decent anand indenture datedity Bygood repair.”
21,November 1828, the rector and wardens of Trin-between

Church, of the first the owners of theandity part, pewvestry
church, of the second the rector or minister and wardens ofpart,

Boston,in of the third theKing’s and of saidChapel part, vestry
of the fourth theKing’s said of the firstChapel, part, parties

and second bound trust,became to execute the and the titleparts
to the trust estate beenhas confirmed a decree of this court.by

removed,His tomb executionwas before the of this in-original
denture, in the course of demolition of the church build-original

and tomb,construction theof The newing present building.
to his the in stead,name committee itsassigned bearsbuildingby

“ Price, 1736,”a tablet inscribed andWilliam is an-inspected
the wardens of the church.nually by

61admitted, theIt was for of this that thepurposes report,
reptorParker,Reverend Samuel the Church,of au-wasTrinity

18,1776,on thethorized wardens and andJuly by vestry, after-
church,the of thewards to omit that ofby proprietors thepart

thewhich related to that Parkersaid was onliturgy king; Sep-
5,1787, authorized to attendtember a convention ofgeneral the

;inChurch that at anPhiladelphia conven-Episcopal Episcopal

said timeof Church for the and a recordbeing,wardens thereof onmade the
records.church

“ whereof,In wardenswitness the have thissubscribed instrument this
of in the Lordyear eightof our one thousandday hundred and

“ and in presenceExecuted delivered of

“Boston, . Received of the wardens of aTrinity Church
,No. tenor and above copy,deed of tomb of the effect of the and declare

conformityinwill hold the same tomb therewith.’''that
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1785,29,tian certainheld in on changesSeptemberPhiladelphia
book,were made in the and that the book as thenprayerprayer

used; inestablished has that theever since been preliminary
the of the oftransactions with and Churcharchbishops bishops

of fromsecured the transmission thewhich episcopateEngland,
Church,the of the American assurance wasChurch toEngland

in the ofform of a letter from the convention thegiven general
American Church to the that the former hadEnglish prelates,
not and ofdid not to from the doctrinesdeparted purpose depart
the Church of that at a of the cler-.England; meeting Episcopal

Boston, 8, 1784,in on a resolve wasSeptember passed,gymen
of the be maintained as thenthat the doctrines Gospel professed

and that bethe Church of of worshipEngland,by uniformity
Church;near as be to the of said andcontinued as may liturgy

held in a declaration wasthat the triennial convention 1814at
in theis now called the Churchmade ‘that what Episcopal

succession,America in theisof bodyUnited States precisely,
inname of the Church oftheknown Englandbyformerly

”America.’
1823, of to5, the Church votedOn TrinityproprietorsMay

onfor an act of andto the incorporation;legislatureapply
on4,1831, act thethethey accepted passed by legislatureApril

1831, of are in the12, the material whichparts printedMarch
margin.*

“* 1831, enacted, 1,1830, 83, 12, in thatonpassedSt. c. MarchThe of §
Boston,in of withTrinity city togetherin Church thepewsofproprietorsthe

be,church, andinowners of saidpewsshall hereafter becomewhopersonsall
by thecorporate,and made a andbody politichereby incorporatedarethey

have,Church, Boston, andmayof and exercisecityin theTrinityname of
ChurchEpiscopalas awhichprivilegesandrightsall theenjoy Protestant

religiousand and to which otherpossessed enjoyed,they have heretofore
law entitled.”byaresocieties

takenand“that the said shall be deemedcorporation2 providedSection
heretoforeand all real and estatesociety, personalof saidthe successorsto be

held andis confirmed said to behereby corporation,tosocietysaidbyheld
sameand the which thepurposesin the manner for in and forthembyused

used; cor.tracts, obliga-and andhell and all engagementsbeenheretoforehas
made, into, society,entered and saidby religiousincurredheretoforetions
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28,1851,onof thethe annual corporation AprilAt meeting
amended add-wasof the annual byrecord meetingthe previous

“ had visited theof the wardens that theythe verbal reporting
in order.” On Janu-the and it was goodyearcemetery during

order of theclosed an1, 1853, the was mayorcemetery byary
health.a board ofof Boston asaldermen of the actingand city

28,1853,on March itof theAt the annual corporationmeeting
“ toon the be authorizedthe committeevoted that cemeterywas

in relation to their ac-latethe authoritiesremonstrate with city
church,theunder within reference to thetion cemetery authority

the of the ofcounsel to secure therightsto proprietorsemploy
1855,9, wardens,theunder the church.” On intombs- May

of the the boardbehalf of the ofcemetery, petitionedproprietors
1, 1853, it;ofto rescind the order forhealth January closing

the “that said underand in cemeterypetition Trinityalleged
now to bethen and is not the cause ofnot likelyChurch was any
of citizens ofto the health Boston.” Atnuisance or injury any

on the the church wasthe therepresentedpetition byhearing
counsel, and medicaland was introducedtestimonywardens by

tombsto the effect that the were not thenthem toprejudicialby
health; and the order as to that re-the waspublic cemetery

“no in the structureThere has been or condi-changescinded.
” tombs, since 1853.of thetion

16,1871,onof the one hunAt a corporation Januarymeeting
votes,entitled toand ten were anddred pews representation by

voted, in the toaffirmative intwenty-eightit was by forty-seven
to the for the of anto actlegislature passagethe applynegative,

of the with the churchland corporation,sell the buildingto
the a title free ofthereon, trusts.and purchaser goodgive any

saidand be and shallby, binding upon corporation, theyhe assumed beshall
thereof.”for the due observanceliable

4,5 that the act should take effect on and AprilafterprovidedSection
do,of said and shall1831, the church at theirproprietorsthat an-“provided

adoptsaid and the same.”day, acceptbe held onmeeting, tonual
“6 said be altered ormay repealedthat the act atprovidedSection the

the legislature.”ofpleasure
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made and thewas thereuponApplication accordingly, legislature
in1871, 221, which is thethe St. of c.passed printed margin.*

* 221, 25, 1871,1871, and entitled “anThe St. of c. act topassed April
land, other purposes,”in to sell and for wasTrinityauthorize Church Boston

as follows:
“ may1. in the of Boston sell and atTrinity city convey,Section Church

sale, side Summereasterlythe of land on the of Streetprirate public parcelor
stands,its now with thetogether buildingsin said Boston which churchupon

or titlepurchaser purchasers goodto the freemaythereon andstanding, give
of trusts.any

“ sale, the in said church andpews2. Before the rightsSection such in
personsthree or moreappraised bysame shall be disinterestedunder thetombs

pews, moneythe of and theby proprietors arising frompurposefor thatchosen
far asapplied mayshall be so bebuildings necessaryland andthe sale of said

appraisedand the value of said pewssaid corporationthe debts ofpayingto
tombs, said Trinityhereinafter or Churchexcept provided,in asand rights

of inrightsor owners tombs for theanywith owneragreementmakemay
said rights.and ofextinguishmentpurchase

“ 8. said debts andAfter all sums duepayingSection under this act to
tombs,and in thepews rights moneythe of saidproprietors from saidarising

for the of land inpurpose purchasing citybe used the ofmaysale Boston and
thereon, trusts,theuponto be held same ifa new church asbuilding any, the

held,in Street are now andand church Summer said corporationestate may
with of in theany proprietors pewsmake contracts churchany in Summer

may receive inproprietors pewssaid such newbyStreet which church in ex-
in the church such termsexisting upontheir aspews mayfor bechange agreed

disposednew church not so ofpewsthe in such shalland be offered forupon,
auction, disposedor be of as themay proprietors of saidat churchpublicsale

expedient.deemshall
“ tombs,the of said inappraisal rights4. After or in anySection event

in tombs shall placeand not take withinpews rightsof sixappraisalsuchif
act, the wardens and vestryof this of saidpassagefrom the churchmonths

tombs,inpersons byall interested each of said eithernotice to serv-giveshall
owner of each tomb or sameupon by publishingone the for twosuch noticeing

Boston,in thenewspapers printed cityin at least two of thatsuccessive weeks
church,under said the sameinterred in tombs havingand remainsbodiesall

health, must be removed within three monthsto afterpublicdangerousbecome
first inpublication,or after said and case said bodiesof said noticethe service

months,within said three said wardenshave been removedremains shall notor
of said church cause the same to be removedexpenseat themayvestryand

in said appraisalbut case the of saidplace, right!in some suitableinterredand
made, said wardens and frommay deduct thevestryhat e beentombs shallIn
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the aon6, 1871, these servedOn corporationplaintiffsMay
statute, onof the the followingthe acceptanceprotest against

•grounds:
useconditions itsland onBecause the was conveyed limiting

trusts itsrequireto or which perpetualchurch uponpurposes,
ofuse for a worship.place

createdthe of contractsthe statuteBecause impairs obligation
the church in tombsand acts of and grantingthe deeds sellingby

easements the churchinterment and underof perpetualrights
building.

statute,the thatthe declaration in the tombs haveBecause
health, unauthorized,the isto was andbecome dangerous public

recited ofthe above theinconsistent with proceedings corporation
inthe 1855.cemeteryconcerning

the the con-would ofobligationBecause its acceptance impair
the ofinto the church on devise Wil-entered acceptingtracts by

care tomb churchPrice, of his under theEam requiring perpetual
building.

nevertheless, 8,at a held onThe meeting Maycorporation,,
one1871, hundred and entitled toat which werepewstwenty

votes, read,saidand at which the wasrepresentation by protest
voted, in the to threeaffirmative in thethirty-sevenby negative,

“statute;to the also voted that the wardens be authorizedaccept
toand directed make such contracts and as beconveyances may

ofadvisable, for the of a sale the land andpurpose effecting
Church,of that such andcontractsprovidedbuildings Trinity

be untilnot concluded the have ofvestryconveyances approved
”same; tombs,of the andthe and chose appraisers pews pursu-
statute; the saidant to the and was entered on the rec-protest

ords of the corporation.

tombs, havetheyvalue of the from which shall removed bodies atappraised
aforesaid, so much as shall be to the ofnecessary pay expensethereof such

placesthe and suitable inter-purchase preparationremoval and of of for the
of said bodies.ment

“ 5. The saidSection further use of the tombs under Church foiTrinity
hereby prohibited.isinterments

“ This6. act shall take effect itsupon passage."Section
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It was in bill,the andalleged admitted in the ofanswer the
that is,Churchcorporation, and was at the oftime allTrinity

the before recited of the to arelative saleproceedings corporation
of the church abuilding, of the Protestantparish Epis-land.and

Church for the Massachusetts,diocese ofcopal and to thesubject
thereof;canons atthat the last convention Prot-general of said

Church, 1868,estant inheld thatEpiscopal a canon was passed
“ removed,no consecrated church or shall be taken downchapel

of,or otherwise for unhallowed, ordisposed any commonworldly
use, without the consent of the with theprevious bishop, acting

and ofadvice consent the ofcommittee the diocese ihstanding
”situate;sucF church orwhich be that the churchchapel may

canon;in is a consecrated church within thisquestionbuilding
and that the said of the have been con-proceedings corporation

ofducted without the consent theprevious bishop.
Blake,B. for the The defendants hold the landplaintiffs. on

trust,and a which will be violated aa condition sale. In reby
Allen,New South 13 CanalMeeting-house, 497. v.Bridge

Blanchard,13 Met.Methodist 335. v.Religious Society, Gray
Wilkin,284, 2 & S. 232. RawsonPick. 288. v. B. v.Wright8
Allen, 125, 130.District in 7 Parker v.Uxbridge,School Night­

Allen, v.6 341. Union Co. 11Whitney Railwayingale, Gray,
590,Parritt, 11 Cush. 598. v. Hul­v. Glass359. Merrifield .229,211,24, on 376­28. Hermanbert, 102 Mass. Estoppel, §§

the land be withoutthe tenure of can madeinHo change
on& Cor-of the AmesAngelíconsent pewholders.unanimous

393, onnote,499 Con-391, 500.ed.)(9th Cooleyporations §§
Statutes,Limitations, on96. Dwarris 498.stitutional

tombs and of interment from sale orrightslawThe protects
28, 6, 12; 43,Sts. c. c. 90. Common­Gen.disturbance. §§ §

.Viall, Kurtz,Allen, 2v. Pet. 566­2 512. Beattyv.wealth
will, the was bound toof Price’sthe terms corporationBy

its under theintomb present localityhis perpetuallykeep
Church, Allen,v. 9General TrinityAttorneybuilding.church

Charities, Masters, WMasters 1 P.45. v.onBoyle422.
Pitcher, MMotteux, 1 Sen. v. 3Ves. 320. DoeDurour v.421.

407.&S.
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Asact, is invalid.1871, 221,The is aSt. of which privatec.
onCooleyin a power;to the judicialexercisingpewholders,

488,Statutes,274; onLimitations, 91, DwarrisConstitutional
Heist,658; 5490; Norman v.627,Leland, 2 Pet.Wilkinson v.

;State, Brown v.171; 25616 Penn.W. & S. Er­vine's appeal,
417;Hudson,Hummel, Barr, ; Emery's166 86­ v. Gray,Talbot

Statutes,tombs; oncase, DwarrisMass. As to the107 172.
Limitations, ; New444; Coates v.595on ConstitutionalCooley

v.Church NewCowen, 585;York Brick Presbyterian7City,
Denio,2538; New YorkCowen,York Russell v. City,5City,

;461; Talbot v. Hud­11 Met. 55­Commonwealth v. Tewksbury,
; ;544,son, Boston, Mass. 556 Gen.16 v. 100417Gray, Dingley

8,28, 9; Simonds,c. Mass. ASts. Simonds v. 103 572. pri­§§
facts; sovate act does not bind third recital of andpersons by

the that in 1855 the denied theshowplaintiffs may corporation
to be a nuisance or to be to become one.cemetery likely

R. Shattuck,B. Curtis O.C. C. with for(J". them,)Ropes
the defendants. The land is not to a trust or condition.subject

Wilkin, 232, Colt,v. 2 B. &Wright 249. v. 5S. Wal­Stanley
lace, 119, 146, 164, 166, 167. Merchant Tailors' Co. v. Attorney

47;General, 35,Law 11 Ch.6 512.Eq. Gen­Rep. Attorney
Southmolton, 357,14 Beav. Touchst.eral v. 361. 122.Shep.

Harris, Allen, 594,8 and casesv. cited. Rawson v.Chapin
Allen, 125,School District in 7 128.Uxbridge,

trust,Even if to a the authorize a salesubject legislature may
Colt,of the land and reinvestment of the v.proceeds. Stanley

Wallace, Parkman,119. Rice5 v. 16 Mass. 326. Davison v.
Johonnot, Met. 388.7 Sohier v. Massachusetts General Hospital,

483,3 Cush. 496. General v. Federal StreetAttorney Meeting-­
house, 3 1816, 1816, ;1. Resolves of c. 149. Sts. of c.Gray, 106­

1838,1818, 161; 1832, 42; 5,c. 1837, 106, 123, 134, 231;c. cc.
11, 88; 79;25, 27, 1851, ;1853, 170;cc. c. 1852, c. 183 . 1854c­

208; 1855, ; 1859, 13; 194;c. 1863,c. 325­ c. 1868,c. c. 137
1871, 221,cc. 305.

The owners of in the tombs cannot a sale of therights prevent
Clark,Stewart v.church 13 Met.building. 79. v.Bryan

Whistler, 8 B. & C. 288. Marsh,McCrea v. 12 211.Gray,
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Allen,Burton v. 1 133. v.Windt GermanScherpf, Reformed
Church, 4 State,Sandf. Kincaid’sCh. 471. 66 Penn.appeal,
411. Leadbitter,v. M.Wood 13 & W. 838. In re Brick Presby­

Church,terian 3 155. v.Edw. Ch. Richards Northwest Protestant
42;Church,Dutch 30;32 Barb. S. C. 11 Abbott Pract. 20

Street,How. Pract. In re Beekman 4317. Bradf. 503. v.Gay
Baker, Wood,Mass. Daniel v. 117 435. Pick. 102.

The act of the is sufficient for thelegislature removalauthority
of all the tombs. Brick Church v. New YorkPresbyterian City,

Cowen,5 Cowen,538. Coatesv. New York 7 585.City, Com-
53, Boston,85.monwealth v. 7 Cush. v. 100Alger, Dingley

544,Mass. 556.
Price must be assumed to have in his will inthatcontemplated

the course of time and circumstances it becomemight necessary
Itto his tomb. was to do so on theremove necessary rebuilding

1828-9,church edifice in and has become soof the now again.
Otherwise, the init be whether his willquestioned provisionmay

tois not void as create afor its tendingpreservation perpetuity.
Allen,10Boston Fatherless WidowsSee Giles v. Society,&

355, 357.
further, that the inCurtis private questionargued rights

remove;thetheir andrightin qualified bywere very origin to.
moreover fullhas providedthat the compensation;legislature

180, Wood,andGlover, 4 N. H. Daniel v. 1 Pick.Fisher v.citing
Allen, 497,13Meeting-house,New South102; cited In reand

of trust to afar the nature a519, 520, toas how506, corpora­
“ forever.”the wordis affectedtion by

Church was theChapman, incorporatedJ.* Trinity byC.
of a83, successor1830, prior unincorporatedc. as society,ofSt.

Boston,inon Street whereSummerestaterealheld certainand
itsThe as well ascorporation, prede-stood.edificeits church

of and has contin-of the pews,proprietorscessor, composedwas
the time. The titlestill presentits byhold propertyued to

be considered hereafter.will th1?Uponit was acquiredwhich
act thean was passed by legisla*of the corporation,application

* J., sit in this case.Gray, did not
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turc on this25, 1871, to selltheApril corporationauthorizing
estate sale,at or and the orpublic private pur-give purchaser
chasers title, of asfree trusts. much of the availsgood Soany

be are to be of themay to the debtsnecessary appropriated pay
and tocorporation, the owners of and incompensate pews rights

tombs situated the land. The balance tois be toupon applied
the Boston,of land in and thepurchase erection of a new church
thereon, to be held the same trusts as theupon those whichupon

is held.present The for the act madeproperty wasapplication
ofvote a theby act has beenmajority; a similaraccepted by

vote; and measures have been taken for the sale. Themaking
of this bill is to restrain thepurpose sale. We notare embar-

rassed the of inby toallegation any proposed changes respect
doctrine, or modes ofdiscipline, is intendedworship. Nothing
but to sell this and build a new edifice in someproperty new

in the which the defendants think be moreplace city, will con-
venient and than the one.agreeable present

of this sort are common, not in Boston,Changes very butonly
in towns;most of our cities and and thegrowing oflegal rights
all ininterested such cases haveparties discussed,been much and
are well settled. When such is held in trust forproperty the

of the and cannotgeneral purposes society, otherwise be conveyed,
the has constitutional tolegislature authorizepower the trustees
to convert their real estate into in orderpersonal, that the avails

orbe reinvested otherwise to themay ofappropriated purposes
Parkman,Ricethe trust. v. 16 Mass. 326. v. Whit­Humphrey

158, 164.3 Pick. Davison Johonnot,v.ney, 7 Met. 388. Sohier
Massachusetts Generalv. 3 Cush. 483. Pine Con­Hospital, Street

Weld,v. 12gregational Society 570. The is notGray, principle
to held forlimited property But we have noparochial purposes.

itoccasion to consider in its to other cases. Theapplication act
now in and the of it ofquestion, vote aacceptance by majority,

the defendants full to sell the unlessgave authority property,
thesome of theobjections constituteurged aby plaintiffs legal
to the sale.obstacle

is, that,first andThe principal objection urged reason ofby
the land held,title which is it isthe or is atby leastnecessary,

xm. 2vol.
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defendants shouldenforce,a the court that thewhich willduty
it is nowhold it for the to which devotedperpetually, purposes

this title.becomes to look intoIt thereforenecessary
The of the Leonard Vassallland wasgreater part conveyed by

Barns,to onJohn John and William AprilGibbins Speakman,
30, 1730, thereon forin trust to a to be erectedcause building
the of divine service to the rubrics of theperformance according
common book of the Church of as estab-lawprayer England by

; not be erected fivelished and if the house should within years,
to a on ofwas to be entitled theVassall repaymentreconveyance

erected,house was and Gibbins andconsideration.' The Speak-
the to Peter Luce and three otherman property per-,conveyed

“sons, a committee chosen who ad-duly personsbeing by sundry
and a newsums of towardsvanced divers money erecting building

were,The the terms ofin Summer Street.” bychurch grantees
deed, to hold the till should be reimbursed forthe property they

advanced, and should be further towhat advanced finishmoneys
;the church and then to it to thewere ves-conveyand complete

is 28,of the church. This deed datedand wardens Februarytry
10,1739,to be in trust. On December1735, Luceand expressed

to the and wardens,theothersand conveyed property vestry
in Thesuccessors office. deedthem, and to their recitesnaming

downwards, and recites that thefrom Vassallthe conveyances
indemnified, the sale of andbeen and by pewshave paidgrantors

“is :The habendum In trustotherwise, for advanced.moneys
that the said edifice orconditionnevertheless, always,and upon

Church, the land aforesaidand whereoncalled Trinitybuilding,
henceforth andijt shall from foreverstands, and before conveyed,

and madeconverted, use ofappropriatedbe improved,hereafter
to the rubricGod of theof accordingfor the worshippublic

the Church of as theused samebook by Englandprayercommon
the ofan act of parliamentestablished England,and byis settled

Queen .Elizabeth,ofthe entitledof reignfirstin themade year
andcommon serviceof in theprayerfor uniformityact‘an

sacraments,’the andof another actchurch, administrationand
made in the thirteenth ofof thoyearEngland,theof parliament

‘Second, forentitled an act thethe uni-of CharlesKingreign
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andofof administration sacramentsandformity public prayers
mak-other the form ofceremonies,rites and forand establishing

deacons in the Churchand anding, consecratingordaining bishops
’ foiconverted, tocf and to be and used andEngland; improved

inno other use or This is the clausewhatsoever.”purpose only
the is relied thedeed that we need to consider here. It byupon

as took their titlethat the wardens andplaintiffs showing vestry
salecondition and that theupon subsequent; contemplatedby

the title would be forfeited.
”“The words condition are for cre­wordsupon appropriate

condition,a but do not of create such anating necessitythey
Wallace,Colt,estate. 119,v. cases5 and there cited.Stanley

estate,If it is case,such an in this the toforfeiture would be the
or their heirs. But the were com­grantors agrantors merely

mittee had taken their titlewho in for the and iftrust society;
it forfeiture,were to come back to their heirs it heldmust beby

them in trust for the and thus would turnedby society, bemerely
into a trust estate. Therefore could be a for­gainednothing by
feiture, or it as an estate on intocondition.treatingby Taking

titleconsideration the of the the of thegrantors, purposes grant,
and nevertheless,'andthe fact that the is “in trustexpression

condition the fair construction of theupon always,” instrument
is, that the intended the trust,title to be inparties and that the

”“words condition notwere used in their sense.upon technical
notThese dowords create a condition.always Merchant Tailors'
General,Co. v. Attorney Law 11 35. v.Rep. Eq. Wright Wil­

kin, 2 232.B. & S. Southmolton,Attorney General v. 14 Beav.
357, 361. also Harris, Allen,See v. But8 594. weChapin

case ofthe Rawson v. School inregard Allen,District Uxbridge,7
125, ofas decisive the thequestion; for which thepurpose prop­

is to usedbe in its natureerty and in thisbeing general public
case,as it in thatcase was and the of the deed not indi­language

an intent that the is ifto be void thecating declaredgrant pur­
fulfilled,is not but rather a trust to bepose enforcedindicating

if the shall to Theviolate it. casegrantees isattempt plainly
Pick,from Parish,Austin v.distinguishable 21Cambridgeport

215.
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The trust was set forth with as was com-great particularity,
mon in those times. in ofthe estimation thePerhaps parties
thereto a from of ofthe formsdeparture thereinany worship

in would have been as aprescribed, any particular, regarded
trust;thebreach of but wholethe current of our decisions is

Revolution,adverse to such an After theidea. their relations
to the British the acts of theandgovernment, parliament,

laws,Church of our itwere Under wasEngland, changed.
no ofbreach the trust for the to connect themselvessociety
with the Protestant Church of this and castEpiscopal country,
aside the of the acts of referredrequirements to inparliament

deed, sothe far as interfered dutieswith their as citizensthey
of the States and members of the ProtestantUnited Episcopal
Church established here. The admit that theplaintiffs society

1831,did that the Marchnot violate trust. Until thechangeby
but at that itwas time obtained ansociety unincorporated;

act of and has since held the and actedincorporation, property
under the charter. In then to the method ofrespect obtaining

contribution,its funds its as unin-anby voluntary organization
afterwards,and its itscorporated society, becoming incorporated

resembles that of numerous societies in thishistory religious
Commonwealth; establishedand the that havewell principles.
been to them must be to this case. isThereapplied applied

held, toin the title the is thewhich preventnothing by property
act, thefrom forunder the selling propertylegislativesociety,

in act.set forth thethe purposes
the votes to the act and makefurther thatIt is objected accept

unanimous, but a merenot were passedsale were only bythe
in thethose who areand that minority, being pewhcld-majority,

theand sale. Aseach a toers, have interpose preventright
are the of thethe bound votesof they bymembers corporation,

as titlesdistinct tobut their rights havingthey urgemajority;
contended that the wellIt isthe recognizedseveral of pews.
itself has no constitutional todoctrine, powerthat the legislature

consent,histo another withouttransfer one propertyperson’s
are heldButthe of a pews by veryto case pewholder.applies

title,-». anda qualified usufructuaryconstituteTheypeculiar
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Gayto under certain restrictions.abeingright, right occupy
Canton,Baker,v. inMass. v. First Parish17 434. Wentworth

3 7344. Parish in North Bridgewater,Pick. Howard v. First
Pick. Pick.Wood,138. v. 1 102. Greneralv.Daniel Attorney

In re New South Meet­Federal Street 3 1.Meeting-house, Gray,
toAllen, 497,13 are held theing-house, 502. subject rightThey

—of the a it is sotheof whichproprietors meeting-house right
—often found to in this to alter theexercisenecessary country

internal structure of the house and the or to en­remodel pews,
it,or remove or sell it in to build thelarge order anew. Gen.By

30, 35, 36,Sts. o. madeis forample provision enabling pro­§§
of to the ofprietors make these andmeeting-houses changes, right

topewholders is secured. But thewhencompensation corporate
alteration,determines to make the orsale it is notbody necessary

to such,consult the as in to their topewholders, respect' right
do inso. The of is not such as theright property pews gives
owners to to theobjectany authority proceeding.

It is also that arethere certain tombs under theobjected
church, which the defendants are bound to and have nopreserve

remove,to ordisturb abandon. The fourthright section of the
act declares that the bodies interred in the tombs have become

health,to and thatdirects shall be re-dangerous public they
;moved awithin certain time and the fifth section theirprohibits

further use for interments. of burial under churchesRights or
in burial areare and notpublic grounds peculiar, dissimilarvery
to in are farso thatrights pews. They public interestsprivate
in them are to the control of the authoritiessubject public having

of on Constitutionalcharge police regulations. Cooley Limita-
tions, 594, and cases there cited. It often becomes tonecessary

tombs,notremove but burial Inonly Brickgrounds. Presbyte-
rian Cowen,Church v. 538,New York 5 land hadCity, been

1766;for a church and 1823,in inconveyed thecemetery, legis-
;lature usethe of the and itprohibited heldwas thatcemetery

constitutionalhad a doto so. Inthey right Coates v. New York
Cowen, 585,7 an act hadwhich beenCity, inpassed torespect
and other church the toTrinity enactyards, authorizing city by-

in restraint burials, constitutional;of heldlaws was to be resting
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the same as the of the toupon ground right legislature provide
for the theof nuisances and make forsuppression publnprovision

Church,health. In v. 4 Sandf. ChWindt German Reformed
471, it was held inthat the of friends and relatives asepulture

to a titleconfers no orcemetery rightbelonging religious society
survivors,the and cannot a sale of such ceme-upon they prevent

the remains,and the removal of the interredtery by corporation
when such removal is in all conducted to law.respects according
In State,Kincaid’s 66 411,Penn. the Methodistappeal, Epis-

in had a of forcopal Society Pittsburg groundpurchased piece
a The and became builtgrave yard. city grew, closely up

thearound and it became a nuisance. Thegrave yard, legisla-
ture then an act for its sale and ofpassed the removal the bodies.

discussed;The of the act was and theconstitutionality supreme
court of held it to be valid.Pennsylvania

This court has had occasion to discuss the of thepower legis­
tolature to thelaws which class ofpass belong police regulations,

and include for thewhich laws care and removal ofpreservation,
tombs,cemeteries and and the of the remains of thedisposal

dead; states,it is held here as as inand well other that all in­
ofdividual are to oflaws this charac­rights subjectproperty

The was stated Chiefter. Justice Shaw inprinciple fully by
McGirr,Cush. 53. See also FisherCommonwealthv. 7 v.Alger,

;1; Boston, Vandine,12 Pick. 184Baker v.1 petitioner,Gray,
187; 168;Pick. 11 Pick.6 Salem v.Nightingale, petitioner,

431; Boston,Mass.Railroad Co. 98 v. 100Eastern Dingley
for ourMass. 544. It has been usual to laws forlegislature pass

health,of the thethe and of whatpreservation public suppression
nuisances,it has deemed to be in to aapplication great variety

of cases.
above,the of the act cited theUnder defendants areauthority

in and remainsthe bodies interred under theirjustified removing
church, directed. The act is and ren-as therein peremptory,

all to the committees andders reference opinions expressed by
timeat a immaterial.priorphysicians

are other causes which are sufficient toThere author-obviously
ofize the removal bodies and tombs under a church. Theplaced
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fire,consumed or otherwise orbe itedifice by destroyed;may
theor become unsuitable for such a build-decay; place maymay

; or for various other reasons it be to abandon ormay propering
in such cases it would be tosell it. And leave theimproper

them;inthe remains obvioustombs and deposited propriety
bethat the remains should removed to somewould suit-require

; and, of tombsas the owners the and the friends ofable place
lands,no title the butthe deceased have to an ininterest theonly

use,in theirand the authorities doproper publicstructures not
iftheir ofviolate is maderights property, forproper provision

or substitution.compensation
defendants contend that the inThe tombs arerights mere

time, Marsh,at inlicenses, asand revocable v.McCrea 12any
Allen, 133;211; 1Burton v. Wood v. Lead­Scherpf,Gray,

bitter, But it is13 M. & W. 838. not to decidenecessary that
act this removal ofas the thequestion, legislative justifies tombs.

tomb, itto the tomb called the Price toAs be heldappears by
tombs,with the otherthe same andright to beusufructuary sub-

to removalto the same with them.liability Theject titlelegal
it stands is into the land on which the defendants.

of the Protestant Church,The canons Episcopal which are re-
bill, theto in theferred defendants torequiring obtain the con-

committee,the andsent of forbishop standing removing, taking
down, church,of aor otherwise do notdisposing affect the legal

held thesetitle to the defendants underby theproperty deeds
to mustmentioned. Titles bepropertyabove determined theby

The canonsof the are oflaws Commonwealth. matters disci-
be enforced by legaland cannot process.pline,

suit,occasion, in this to considerweNor have whetherany the
foract and the best interests ofwisely,defendants will all parties

theinterested, in exercising discretionary power which is in-
It is sufficient thatthem. havetrusted to thusthey far pro-

in the ofwmü law.aeeded conformity principles
Bill dismissed.


