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The case at bar is peculiar, but we think it follows, upon these
principles, that the defendants are liable for the debt or damages
recovered against the corporation in the two scire facias suits, and
for the costs in the suit of Norfolk. These costs are an incident
of the original debt and a part of ¢ the sums due from said cor-
poration to him.” Butb the costs in the scire facias suits stand
apon different ground. It has been held that the recovery of
these judgments was a sufficient compliance with the statute, to
enable the plaintiffs to maintain this suit. But it does not follow
that the officers are liable for the costs. Such costs are not due
from the corporation to Norfolk. They have been incurred, prin-
cipally, on account of the neglect or inability of Norfolk to pay
his creditors, and not solely through the default of the defend-
ants. We think they do not come within the letter or the reason
of the statute, and that the officers are not liable for them in this
suit.

The result is, that the plaintiffs are entitled to recover the
amount of the damages in the scire facias judgments, and of the
costs in the suit by Norfolk against the corporation, with interest
on both from the date of the judgments. They are also entitled,
ag the prevailing party, to the costs of this suit.

Decree accordingly.
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ErBrIDGE G. FRIEND & others vs. ADDISON GILBERT & others.

A town, as incident to its power to build a town house, has a right, in its discretion, bo
make additional compensation to a person for labor done by him in building it as a con-
tractor under another person with whom the town had contracted to build it for a fixed

sum.

PETITION, on July 20, 1871, by ten and more taxable inhabit-
ants of the town of Gloucester, under the Gen. Sts. ¢. 18, § 79.
alleging that on May 22, 1869, the inhabitants in town meeting
voted to build a new town house, appropriated $90,000 for the
purpose, and chose Addison Gilbert and four others ¢ a building
committee, to have in charge the huilding of the honse,” that
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on September 13, 1869, the committee contracted in writing with
Albert Currier, for him to build the house and furnish the labor
and materials therefor, for the price of $78,000; that soon after-
wards Currier, in his own behalf and not in behalf of the inhab-
itants, contracted with Moses H. Clough and Daniel S. Watson
“to do certain wood work in the building of the house, and
furnish the materials for the same;” that Watson bought out
Clough’s interest in the sub-contract, and did the work and fur-
nished the materials ; that on June 27, 1871, the inhabitants in
tswn meeting appropriated $5000, and authorized the building
committee to pay Watson a sum not exceeding $5000, for addi-
tional compensation for labor, on the town house ; that ¢ the same
was appropriated and voted to Watson as aforesaid on account of
a loss he claims to have made under his said contracts with Cur-
rier and Clough, and not otherwise ;”” and that the inhabitants
of Gloucester were not a party to Watson’s said contracts, and
had no interest therein. The prayer was for an injunction to
restrain the committee from drawing, and the town treasurer
from paying, any order for the $5000 or any part thereof.

The building committee and the town treasurer and Watson
answered jointly, admitting the allegations as to the vote to build
the town house, the appointment of the building committee, the
contract of the committee with Currier, his contract with Wat-
son, and Watson’s performance of work on the house; also ad-
mitting that the inhabitants ¢ voted to appropriate the sum of
85000, and authorized the committee to pay a sum not exceeding
that sum, as additional compensation to Watson for work and
labor and materials furnished for the house ;”* denying * that said
sum was appropriated to Watson on account of a loss which he
made in the performance of said contracts with Currier and not
otherwise,” and alleging that on the contrary, ¢ although Watson
had suffered a loss by reason of his work, labor and materials
furnished for the town house under said contract, the appropria-
tion was made as additional compensation to him for the faith-
fulness with which he performed the said contract in the quality
and character of the work and materials furnished by him upon
the town house, the benefit of which the town now has and
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enjoys;” denying also that the inhabitants had no interest in
‘Watson’s contract with Currier and the work done under it, and
alleging that, on the contrary, they were directly interested
therein ; and finally alleging *that they had a right in law to
construct the town house, that it was constructed in a legal and
reasonable manner, that they had a legal right to compensate
Watson for all the labor and materials furnished by him, that
said additional compensation was no more than reasonable com-
pensation for the work and materials furnished by him for the
use and the benefit of the town, and that the appropriation of
$5000 was made for a legal purpose, and for a purpose for which
towns have a right to raise and appropriate moneys.”

At the hearing, before Morton, J., it appeared that one of the
articles in the warrant for the town meeting of June 27, 1871,

-was “ To see what additional compensation shall be paid to Dan-
iel S. Watson on account of contract for building new town hall ;”
and that the language of the vote of that date was as follows:
“ Voted, that the sum of $5000 be appropriated, and that the
building committee be authorized to pay Daniel S. Watson not
exceeding that sum, for additional compensation for labor on the
new town hall.” The judge ruled “that evidence as to the
proper exercise of discretion on the part of the town was not ad-
missible,” and reserved the question of the power of the town to
pass the vote for the determination of the full court.

C. P. Thompson, for the petitioners, cited Gen. Sts. ¢. 18, §§ 8,
9, 79; Stetson v. Kempton, 13 Mass. 272 ; Willard v. Newbury-
port, 12 Pick. 227 ; Allen v. Taunton, 19 Pick. 485 ; Babbitt v.
Savoy, 8 Cush. 580; Cooley v. Granville, 10 Cush. 56; Tash v.
Adams, Ib. 252 ; Vincent v. Noantucket, 12 Cush. 108 ; Claflin v.
Hopkinton, 4 Gray, 502 ; Fuller v. G'roton, 11 Gray, 840 ; Hood
v. Lynn, 1 Allen, 108 ; Frost v. Belmont, 6 Allen, 1562 ; Fowler
v. Danvers, 8 Allen, 80 ; Merrill v. Plainfield, 45 N. H. 126.

W. C. Endicott 4 B. H. Smith, for the respondents, besides
cases cited for the petitioners, referred to Nelson v. Mifford, T
Pick. 18; Baneroft v. Lynnfield, 18 Pick. 566; Cushing v.
Stoughton, 6 Cush. 889 ; Drake v. Stoughton, Ib. 898 ; Fuller v.
Melrose, 1 Allen, 166 ; French v. Quincy, 3 Allen, 9; Freclana
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v. Hastings, 10 Allen, 570; Ailen v. Marion, 11 Allen, 108;
Saltonstall v. Sanders, Ib. 446, 455; Higginson v. Nahant, Ib.
580, 535 ; Foote v. Salem, 14 Allen, 87 ; Dearborn v. Brookline,
97 Mass. 466 ; Copeland v. Huntington, 99 Mass. 525 ; Jenkins
v, Andover, 108 Mass. 94, 104 ; Carlton v. Salem, Ib. 141 ; and
Whicker v. Hume, 7 H. L. Cas. 124, 154,

MorToxn, J. The power of towns to raise and appropriate
money is derived wholly from statute. The statutes do mot at-
tempt to enumerate all the purposes for which money may be
raised, but, after specifying some of the more prominent ones,
provide that towns may grant and vote such sums as may be re-
quired ¢ for all other necessary charges arising therein.” Gen.
Sts. ¢. 18, § 10. It is under this general provision that towns
have the power to vote money for the erection of town houses.
Stetson v. Kempton, 18 Mass. 272. The right to build carries
with it by implication the power to make contracts, to waive or
alter them, and to make arrangements for the payment of those
who furnish labor and materials.

In the case at bar, the town of Gloucester made a contract with
Currier to build their town house. He employed the respondent
Watson to do the wood work of the building. After the work
was done, the town voted to appropriate and pay to Watson five
thousand dollars as additional compensation for his work and
materials furnished. The question is, as to the legality of this
appropriation.

The subject matter, namely, the construction of the town house
is within the legal powers of the town. The vote is to pay money
as compensation for such construction. We are of opinion that
the town had the legal authority to pass this vote as an incident
of their general power over the subject matter. If, by reason of
the fidelity with which Watson has performed his work, the town
has received benefit, and it is just and equitable that he should
receive compensation in addition to his contract, we see no reason
why the town should be prohibited from making such compensa-
tion. Its jurisdiction over the general subject includes the power
to deal with all its details and incidents.
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The petitioners contend that the town had no legal relation or
connection with Watson, and therefore that the payment to him
is a gratuity or gift. It is true the town had no express contract
with him, but they had a direct and vital interest in his work and
its quality, and we cannot regard the proposed payment to him
as a mere gratuity. The vote is, to pay him five thousand dol-
lars as compensation, that is, as an equivalent, for his services,
and for the benefits received by the town, and not as a gift with-
out consideration. The fact that the town was under no legal ob-
ligation to pay does not make it a gift without equivalent. It has
been decided in several cases, that towns may vote money to in-
demnify their agents who may incur a liability in the performance
of their duties, though the towns were under no legal obligation
to do so. Nelson v. Milford, 7 Pick. 18. Bancroft v. Lynnfield,
18 Pick. 566.

We are of opinion, in this case, that it was within the corpo-
rate power of the town to pass the vote in question. Whether
it was wise to do so, was a matter within the discretion of the
inhabitants of the town ; and, in the absence of fraud or corrup-
tion, we cannot revise their judgment. The presiding judge
therefore rightly rejected the evidence offered by the petitioners.

Petition dismissed.

COMMONWEALTH 95. JAMES GRADY.

A complaint on the St. of 1869, ¢. 415, § 36, with proper averments of time and place, that
the defendant ‘‘unlawfully did keep infoxicating liquor with intent unlawfully to sell
the same in this Commonwealth,” he “not being authorized to sell the same in this
Commonwealth for any purpose’” under the St. of 1869, c. 415, “or by any legal au.
thority whatever,”’ is sufficiently certain and precise, without specifying the kind of the
intoxicating liquor, or further negativing any mode or contingency in which he might
Jawfully sell it, although the alleged time of the offence is after the passage of the Sts,
of 1870, cc. 889, 390.

CoMPLAINT under the St. of 1869, c. 415, § 36, to the police
court of Liynn, on March 25, 1871, that the defendant on March
21, 1871, at that city “unlawfully did keep intoxicating liquor
with intent unlawfully to sell the same in this Commonwealth,” he




