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Lougee &H.Bank vs. WilliamPembertonNational

others.

“ and asand B. and C. D. surety, promisea in form: A. asnote this We, principal,Upon
A.signed face and and indorsedB.,on itsthe of ourselves,” &c., only byto to orderpay

jointof andthe of D. is that prom-C. andB., suretyA., D., liabilitysuccessively by
and them indorsed.order of the byisor in a note to the principalspayable

12, 1869, William H.againstbrought FebruaryContract,

late under the firm ofand A.MiltonLougee Bailey, partners
and James& Charles Ingalls, partnersLougee Bailey; Ingalls

;Son;under the firm of & and James W.Charles Ingalls Bailey
note, ison a of which the a with itsfollowing copy,promissory

indorsements:
“ 17, Indorsed,Lawrence,$4000. 1868.September

“re-date, forThree months after value William H. Lougee.
“we,ceived, Milton A.& asLougee Bailey, principal, Bailey.
“& Son and James W. &and Charles Ingalls Lougee Bailey.
“to to the Charlesas surety, promise pay Ingalls.Bailey
“order of four thousand dollars. Jamesourselves Ingalls.

“ “ W.& James Bailey.”Lougee Bailey.”
counts, todeclaration contained twoThe originalplaintiffs’

Inin declaration. theadded four more an amendedwhich they
“declaration, that thecount of thesecond original they alleged

order, adefendants made a note to theirpromissory payable copy
annexed,is hereto andwhereof the indorsements thereonwith

note,of and the owethe are the holders the defendantsplaintiffs
them amount of said note interest thereon.” Thethe and plain-

declaration,count,last contained in the amendedtiffs’ sixth or
“ the Wil-as And the that defendantsfollows: plaintiffswas say

toMilton A. made a noteliam H. and payableLougee Bailey
; theorder, indorsed same to the andand thetheir own plaintiffs

and Bai-and James James W.defendants Charles Ingalls Ingalls
in consideration that the would lend said noteplaintiffsley, upon

dollars’, as andthe sum of four thousand said note surety,signed
dol-to the said sum of four thousandtheplaintiffspaypromised

defendants;; andlent said sum to the theand the plaintiffslars
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the the amount of said note anddefendants owe inter-plaintiffs
; note is hereto annexed.”a ofest whichcopy

defended the action. HeJames W. alone demurredBailey
counts; second,to the as not forthall the causeto setting any

action,, indorsement,not orof in that it did otherallege any
holders;tocontract, the note became thewhich payableby

sixth, in that it in countto the aand joined single parties
in distinctto be and contracts.alleged responsible separate

answered, all theHe also denying generally plaintiffs’ allega-
tions.

court, Putnam, J.,in before made theTrial the whosuperior
“: The sustained the defendant’sthereof judgefollowing report

counts, second,the of the amendedto all thedemurrer except
count,the trial on said second it thatdeclaration. At appeared

forth,in the form of the above setnote declared on wasthe paper
of James thereon wasand that the W. genuine.signature Bailey

trial, that,ruled for the of the theThe purposes uponjudge
onof said liable saidconstruction was countpaper, Baileyproper

forthat it not him toa and wasas competentpromisor,joint
contract A verdictthat the real was otherwise.show paroiby

for the amount of theordered for thewas accordingly plaintiffs
theinterest, and the case is toand reported supreme judicialnote
all of saidcorrectness of rulings.thefor revision uponcourt

verdict, same is to bethe or theis to be rendered uponJudgment
counts, orsaideach ofenteredsuch uponandset aside judgment

determine.”had, the said courtas maynew triala
Jr., for James W.Ives, Lincoln,Jr., Bailey.8.B.S. $

Q. Saunders, for the plaintiffs.B. Saunders Gr.
W.James incurredThe whether BaileyJ. questionColt,

note, so,ifthis and whathis name uponby puttingliabilityany
the rules of lawdeterminedis, appli-must be bythat liability

the terms of theandof this bycontracts description,tocable
effect, if to the inten-so as to possible,givecontract interpreted

of thetion parties.
assumed, hisdefendant, hethat bythe onlyisIt byargued

note, of isthat form whichliabilitythe back of theonsignature
of andit, theof liability suretyin the namely,declared body
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“in to the orderand as the note is wordsjoint promisor, payable
negotiated for ofourselves,”of has wantnever beenand legally

fail; and the note isindorsement,his the action must that
defective, his he is toif from the of signatureequally position

be then the note is notas an indorser becauseregarded only,
contract,makers, unexecutedall the declared and is ansigned by

no action can be maintained.whichupon
It is to be that his name a noteone whopresumed puts upon

intends to add it his and toand credit to by promise,security
form, maker,become indorser orliable it in some either asupon

when,either The timeorguarantor, conditionally.absolutely
with note is thereference to its thenegotiation, signed by party

to be the nature of the lia­will often determinesought charged,
in it isBut the absence of to thebility. pre­anything contrary,

value, the namessumed in favor of an holder for allhonest that
therenote, face,on on the or on werea whether back the placed

Judkins, 13and v.at the same time before Benthalldelivery.
on the note at itsMet. If a not the writes265. payeeperson
he is liable as anhe is to be holden asthat surety,inception,

Adams, And this is5 Mass. 358.Hunt v.original promisor.
the of the in­true, if the is indorsed on backsignature simply
Willis, 504,Bank 8 Met.strument before Union v.delivery.

These and other rulesRice,509. 13 403.v. Gray,Clapp
in order toof have been adopted give validity,interpretation

instruments,form,in some to notes and negotiablepromissory
have their withwhichupon parties placed signatures irregularly,

—defeated, resan intention be ut magiswhich would otherwise
valeat quam pereat.

insisted,If as to as athis now was not have validitypaper,
thenote without a of the of namedpartiesrepetition signatures

it at allsureties, then act in his nameas placing uponBailey’s
But the is thatwas and without purpose. presumptionnugatory

name;to to it the credit of his and we thinkhe intended add
instrument,that the carries out the intention.interpreted,rightly

ofThe for the accommodationnote was made Lougeeapparently
it as& & Son and James W. onlyBailey signedBailey. Ingalls

in-it; names,in of but theirsureties, and so declare the body
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ofstead written on the note,face of thebeing are found on the
back, underneath the indorsement of & who asLougee Bailey,

alone on the face ofprincipals it. Thesigned whichsignificance
fact,must be to the that the sureties thusgiven their namesplace

on back, is,the that the all understood and intended theparties
”“words to the oforder ourselves to refer to thepay only prin-

it;alonewho beneathcipals and their indorse-signed regarded
ment as sufficient alone to transfer the note. James W. Bailey

his name last of all.signed A of his wouldrepetition signature
not have or diminished his and doubtlessenlarged wasliability,
deemed The defendant’s is therefore thatunnecessary. liability
of and in a note to the order ofsurety joint promisor payable
the and Notes,them indorsed. on 469.principals by Story §

There is no invasion here of the rule that one who hisputs
on the note,name back of a beforepromissory delivery, payable

order, maker,to the maker or and indorsed the is an indorserby
and not relation,That would indeed be the ifjoint promisor.
the note inwas the usual form. But this note is andpeculiar;
the of the rule is thecontrolled declara-application by express
tion in the contract itself of the nature of the assumed.liability

Colton, 13 309.v.Bigelow Gray,
to the terms of the theAccording ver-report, judgment upon

is todict be rendered the last count in the amended decla-upon
count,ration. The demurrer is as to thisoverruled and sustained

as to all the rest. Ordered accordingly.

Nancy vs. Webster F. Burnham &Eveleth others.

againstan in of one of themIn action two which was attached ondefendants, property
gave c. dissolvemesne he a bond under the Gen. Sts. to the attach-123, § 104,process,

reciting suggestingthe in the writ and not de-that he was defendant other. ment, any
judgmentafter final in the action theconditioned to within daysfendant, pay thirty

Judgmentif the should recover therein. waswhich renderedamount, any, plaintiff
againstagainst defendant obtained a reversal of it himself on aboth of but thisthem;

in the theof that he was under no unreversedbond,writ review. Held, liability upon
againstjudgment the other defendant.


