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on in thewithout the tenant’s land included demise of aIf a landlord erects, consent,
renders unfit use two thatdwelling-house, a structure which for rooms thepermanent

using and tenant to treat it an evic-for kitchen the elect astenant hed-room, maywas
and refuse rent.give the toand paytion, up premises,

rent from 7,1869,for the March to of7 realContract April
the toleased the defendant for three fromestate by plaintiff years

7,1868, lease,a dated on that which describedbySeptember day,
“as the small wooden store,the demised house and nowpremises

said and numbered onGuggenheim 117 Eliot Streetbyoccupied
Boston,” noand containedin covenant on the of theexpress part

landlord.
court,trial in theAt the before thesuperior Rockwell, J.,

relied hison eviction fromdefendant the in defencepremises,
“action; thethe and that,aplaintiff requestedagainst inruling

eviction,anorder to constitute whether of a or of thepart, whole
it must be as ifof said closed actual entire,andpremises, up

evidence of some use of thethere evictedbeing rooms.”alleged
“rule;todeclined so butThe instructed thejudge that ifjury

before the monththe for which rent wasplaintiff, to besought
recovered, thehad evicted defendant from ortwo more of the

for rent;cannot recover that month’srooms, he that if rooms,the
of and forthe lease some time after,at the time had and airlight

fit formake them use asto kitchen andenough sleeping-chamber,
if,used,thus afterand and thewere erection theby ofplaintiff

in the backthe new the house,building yard, against theclosing
rooms,of those those roomswindows were made unfit forentirely

and reason ofthose that unfitness wereby abandoned,purposes,
erection notwas the licenseand this orby consent of the defend-

ant, was an eviction so asthis to effect a rent,of thesuspension
not essential to suchand it was eviction thethat doors of the

should have been closedrooms the soup by as toplaintiff prevent
intothe defendant’s the same.” Theentry returned a ver-jury

defendant, anddict for the the plaintiff alleged Theexceptions.
of contained nobill statement ofexceptions the evidence on the
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eviction, other the statement ofthan in aboveappearsofquestion
orinstructions requested.the given

Mather,M. for theM. plaintiff.
theJ. L. for defendant.Pldridge,

of tenant from the demisedJ. The eviction a premi­Gray,

ases, or title is bar toeither the landlord by paramount, anyby
rent, it him of thedemand for because whole considera­deprives

to be Rents,tion for which rent was Gilbert on 145.paid.
Goddard, 13 Met. And hisMorse v. 177. eviction the land­by

rent,lord from of the the entire becausepremises suspendspart
“ so hisshall not ownthe landlord as to enforceapportion wrong

Hale, J.,.infor the residue.”the lessee to C.pay anything
276,Robson, Parr,1v. Ventr. 277. v.PageHodgkins Style,

Collins, White,6 Leishmanv. 227. v. 1432. Shumway Gray,
Allen, 489.

as a ofan eviction which willTo constitute operate suspension
there shouldit is not that be an actualrent, necessary physical

from ofof the tenant the actany partexpulsion premises. Any
character, landlord,done the or hisof a by by procure-permanent
intention and effect of the thement, the tenant ofwith depriving

demised, thereof,or of a toof the whichpartenjoyment premises
be treated as an eviction.he and abandons possession, mayyields

Townend, B.3 513. v. 17 C. 30.Smith v. Raleigh, Camp. Upton
act, done the landlord anBut no lawful by upon adjoining

estate,him, the of thatforestate owned purpose improvingby
of the tenant of thenot for the depriving enjoymentand purpose

of the demised can be deemed an eviction.of premises,any part
landlord, un­that an act or default of the notmere factThe by

to affectintention theitself,in nor withlawful accompanied any
demised, been rendered un­of the havetheypremisesenjoyment

settled,inhabitable, sufficient. It is both hereis not now well
for athat in a lease of ain building dwelling-houseand England,

it fit foris that should be occupation.or store no covenant implied
Gerrish, 9 Cush.Windsor, 12 M. & W. 68. Mutton v.Hart v.

Castles, 3 323.Ib. 242. v. Gray,Foster v. Welles89. Peyser,
modem,authorities, and arethe ancientEnglishAnd conclusive*
custom oris bound cove-expresswhere the landlordthat even by
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do so the becomeMs failure toto and premisesnant repair, by
for which wereuninhabitable, or unfit for the theypurposes

or to refuseleased, no to thethe tenant has quitright premises,
covenant, isrent to his but Msto remedypay according only by

10,27, Hen. VI.for 14 Hen. IV. 35. 27action pi.'damages.
B., mDette, 18, Parke, 12 M. & W. 84.6. Bro. Ab. 72.pl.

Cook,Farnsworth, Man. & Gr. 576. Kramer v.v. 7Surplice
Fletcher, Allen, 119,Leavitt 10 121.550. v.Gray,7

Townend, 30,B.In the recent case of v. C.17English Uptown
after elaborate the all the sub­arguments question,upon judges

the definition of eviction. CMef Justiceuponstantially agreed
“ tMs;thinkJervis said: I it be taken to mean notnow amay

more,mere and but of a andtrespass notMng something grave
character, done the landlord with the intention ofpermanent by

the tenant of the of the demiseddepriving enjoyment premises.”
“ ThereMr. Justice Williams said: are some acts of in­clearly

terference the landlord the tenant’swith of theby enjoyment
not eviction,do amount to anwhich but whichpremises, may

eviction,acts of orbe either mere to the inten­trespass, according
are done. If thesetion wMch acts amount towith a clearthey

intention onindication of the landlord’s that the tenantpart
tono continue hold theshall would con­longer premises, they

“stitute an eviction.” Mr. Justice said: Eviction,Crowder prop­
called, landlord,so is a act of the whichwrongfulerly operates

the or amotion of the tenant from the land. Theexpulsion ques­
is, there has been antion here eviction as it iswhether popu­

called, out ora the tenants of the sub­larly putting depriving
matter of the demise.” And Mr. Justice said: “IfWillesject

done,is liable for what has been does itthe amount toplaintiff
does, act,of that it as? I am an of aan eviction opimon being

character, done the landlord in order toby deprive,permanent
the effect of the tenant of the ofhad useand which depriving,

demised, of it.” The act ofor of a the landlordthe partthing
held,there a statement the court towaswhich upon authorizing

eviction,to amount to anas adraw such inferences jury might,
fire,their destructionthe tenementsof upon bywas the rebuilding

into such a manner ashad covenanted do)the lessor(wMch
premises.of the demisedthe characterto alterpermanently
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tenant, desirous to under-case,In still latera where the being
inrooms, thelet, and windowin a man to show the postedput

let; landlord,and the beinga bill that to bewerestating they
man,the turnedthe conduct ofthis andannoyed by proceeding by

left inbill,the but thehim out of the house and took keysdown
return, hethatrooms; and contendedthe and the tenant did not

rent;the it washad liable forbeen evicted and therefore notwas
ruled of benchat nisi and the court queen’saffirmedprius, by

trial,motion for for thea a new that it was a jury,upon question
ofact the intentionthe of the landlord donewhether was with

tenant,the the ofor for theevicting purposesimply expelling
in; and,man whom he had the verdict for the land-beingput

lord, Mears,court refused to set it aside. Henderson v. 1the
305;636; Q. B.Finl. 28 L. J. 5 Jur.S.)Fost. & 8. 0. (N.(N.

709; 554.7S.) Weekly Rep.
defendant, case,It for the in the that evenwas argued present

of athe erection the landlord landbuilding by upon adjoining
windows;eviction, if it hiswould be an. the tenant’s andstopped

727,Pendleton, Cowen, in which the Newcounsel cited v. 8Dyett
of a nuisance theYork court of errors held that the creation by

roof,thein tenement under samelandlord another bringingby
it,into noise and disturbance therewho made alewd women great

his leftof the lessee andin whichat consequence familynight,
the underevidence to to awas jury pleathe demised gopremises,

case, observed, 1st. The act ofthat it is to beof eviction. Upon
useact, not of his otheran unlawful and a lawfulthe landlord was

thattenement; court of errors was not2d. The decision of the
eviction, but thatfacts in law amounted to an onlythe they

the 3d. That decisionshould have tobeen submitted jury;
court,the as re­ofreversed the unanimous supremejudgment

considered,581; evenCowen, 4th. It has since beenin 4ported
J., in v.C.York, Etheridgecase.in an extreme Savage,New

Hull,Nelson, J., in v.529, OgilvieC.Osborn, 532.12 Wend.
4Bronson, v.52, J., Washington,C. inHill, Grilhooley54.5

316, theWetmore, 2 Sandf.217, 219. In Palmer v.Comst.
of Jus­York, Chiefconsistingofcourt of the Newsuperior city

Sandford, thatadjudgedandandtice JusticesOakley Vanderpool



2051870.NOVEMBER

Guggenheim.v.Boyce

hisa landlord onof amere of the erection building bythe fact
the tenant’s win­and darkenland, so as to obstructadjoining

is v.same effect MyersTo thedows, not eviction.was an
ofthe learnedGemmel, Judge10 Barb. See also opinion537.

; N. Y. 281.Hilton, 320 0. 20S.in 1v.Edgerton Page,Daly
at barin the case uponWe cannot therefore rest our judgment

do.so toitNor is necessarythat of v. Pendleton.Eyett
of a housewasthe defendantThe lease from the toplaintiff

of thetheonno covenant partand and contained expressshop,
Commonwealth, ofno easementof thislandlord. the lawBy

lands unless grantand air exists over expressbyadjoininglight
(Collier Sawin,Pierce, 107 18. v.or covenant. v. RogersGray,

ante, If hadv. 31. theBrooks Reynolds, plaintiff376.Gray,
estate, havethe the grantee mightadjoiningconveyed away

windows,thebuilt thereon so as to defendant’s withoutstop up
for or ofthe latter of action suspen­damages,affording any right

himselfAnd so if the landlordsion or abatement of his rent.
estate, for thea of theerected building upon any part adjoining
act, vio­estate, it a whichof that was lawfulimprovingpurpose

defendant, didandhe under to thelated no which wasobligation
hand, such an actIf,constitute an on the othernot eviction.

effect ofdone the landlord for the and with thewas by purpose
room therein uninhabit­the defendant’s tenement ormaking any

it anable, the defendant at his election treat asmight perhaps
eviction, and the refuse to rent. Atandgive up premises pay

ofso,do if erectedrate he the wasmight upon partany building
lease, the of hisincluded in his windowsthe curtilage closing

uninhabitable;it becauseso as to make a ofdwelling-house part
on ofbe the erection of a structurethat partwould permanent

andthe characterthe demised premises, materially changing
thereof; and in such case the landlord wouldbeneficial enjoyment

act, furtherfor the of hisbe effect withoutresponsible wrongful
30,Townend,intent. B. aboveof unlawful v. 17 C.Uptonproof

cited.
ofthe of arethese to bill weApplying principles exceptions,

to that hethe fails show wasthat aggrieved byplaintiffopinion
instructions,trial. these theinstructions at the Underthe given
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the offound that erection a newmust have plaintiff’sbyjury
house,back the without the tenant’sin the yard againstbuilding

therein,of the rooms used as a kitchen andconsent, two previously
unfit for those andbedroom, made purposes,were entirely by

abandoned. The bill ofthat unfitness were exceptionsreason of
that the rooms couldthe contendeddoes not thatshow plaintiff

of theafter the erectionfor otherused purposehave been any
not of the demisedthe back wasor that partyardnew building,

as to theor asked formade ruling,or question, anyanypremises,
erected thathewhich building.intention with

overruled.Exceptions

Gray.Mary executrix,Perry, vs. JamesA.

against it isthe the maker,the executor of payeea note,action on byan promissoryIn
general business habits of thethat the plaintiffthe defendant tofor proveincompetent

showing note thethoughtless, of that the wasfor the paid byand purposecarelesswere
hands.left in theanddefendant payee’s

onof of Calvinthe willthe executrix Perry,Contract by
1858,times in theat variousnotes dated yearssix promissory

thethe defendant to1863, made payableand1861, by1862
order, on demand and thefive of themor histestatorplaintiff’s

from totime, $40 $150.for various sumsone month’sonsixth
thatThe answer the defend-5,1869. allegedMarchdatedWrit

court, beforeTrial in the Brigham,,notes.the superiorant paid
this bill ofJ., exceptions:allowedwhoC.

“ notes, werefive whichpromissoryThe defendant produced
testator, dated, 1862,inand two of them twothetomade payable

to most of the notes sued1864,inone subsequentlyin 1863 and
to the withoutsubmitted objec-also jury,wasEvidenceupon.

an accurate and carefultestator wasthat theto showtion, tending
in the habit of collect-transactions, and wasin businessman his

ofdefendant was; that thehim alsoduewaswhatpromptlying
real and inboth personal,ownedand property,ability,abundant
defendant offered toThedwelt.both partiesthe town where


