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The forfailed to show sufficientplaintiffs groundhaving any
aldermen,aside or forthe the andofsetting proceedings mayor

dismissed,interference in in must be andthe billequity, equity
the writ of Orderedrefused. accordirly.certiorari

George Mary Swaseyadministrator, J.vs.S. Towle,

others.&

intendingas tohe himselfgave a whom described marry,A his to womantestator, will,by
indwelling-house and eventhis furniture, or,and whom he did soon afterwards,marry

**home;a comfortableher tothen “to enable purchaseof his sale of the house, $7000
atThe house was $5000,gave appraisedthe income of $10,000.and also her for life

given Thethe testator forsubject mortgage a noteto a to secure $4000.byand was
“legacies, the incomesome smallgave besides specificalso to an son,testator adopted

guardian andfor hishisarising supportto be byfrom the sum of $10,000, expended
” majority. gaveat Heduring the sum of $10,000his andeducation principalminority,

to his estate. When lielegacies, as died,and made noseveral other residuary disposition
(1) legacylegacies. the of the incomethatWeld,insufficient to thethe assets were pay

legacies, and was fromotherto all the payableto beof to the widow was$10,000 preferred
mortgagehave the out(2) to paidshe was entitledthattime of the testator’s death;the

the next to be(3) to son waslegacy income of $10,000of thethat theof the personalty;
of the testator’s death;the timelegacies, fromand wasthe other pa}rabletopreferred

abate in commonthe son must with(4) legacy of tothe $10,000that the ofand principal
legacies.otherthe
“ ” savings bank isin a certainlegacy sum be on specific.of whatever depositA may

not assets to be ad-estate of his testator arean executor from the realreceivedBents by
for the ofalthough is afterwards soldsuch real estate payment debts,ministered him,by

devisees,to the heirs orin hisbelong, thereon while hands,but interest accruedwith any
being induced a desiregave legacymaking a to his sister, partly byin hisA will,testator,

doing;still and hehad done and wassupporting as shetheir mother,to reward her for
infor her his but therewill;he hadastold her that she would be providedcompensated,

nor did the sister knowthenothing testator,on the of. to show contract partwas else any
if thelegacy assetslegacy. was not and,that the preferred,the amount of the Held,

legacies.generalotherabate in common withmustwere insufficient,
legacies under aof will,of theto determine preferenceof questionsa bill interpleaderIf

the insuffi-ismarshalling necessary byof the renderedof the assets estate,of theand
inand a difficultyof the consequentto meet the will,of the assets requirementst.ency

the estate.to be out ofall areinterpreting the costs of paidit, parties

interpleader with theadministratorfiled thebyBill oe
thethat deviseesof B. prayingannexed Swasey,will George

effect ofto theas athe interpleadunder will mightand legatees
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toof the assets to the them. be-Hearinggiftsdeficiency satisfy
Colt, of theJ., for the determinationfore who the casereported

facts,material fromfull The as thecourt. they appeared report,
were as follows:

29, theB. his 1865.made will August BySwaseyGeorge
he the of hisclause,first will business to a whogoodgave person

second, third,had in his the fourth andbeen employment; by
mother,of different amounts to hisclauses,fifth he annuitiesgave

sisters, law,to in to one of his nieces andto of his his sisterone
cousins; clauses,and heof his the sixth seventh gaveto two by

sisters,of his toStevens, $1000another and$5000 to Cassandra
of were inrest of the the willher The provisionsdaughter.

no clause:words, and there wasthese residuary
“ son, Einor theto GeorgeI adopted Swasey,myEighth. give

dollars, to ex-the sum of ten thousand befromincome arising
education,and hisfor hishis support duringguardianpended by

thousandsum of ten dollars when hetheand principalminority,
ofthe years.shall arrive at age twenty-one

“ theto son ofI also my adopted portraits myselfNinth. give
sister,of hiswife, of said son and deceasedand late my mymy

;of also,various kindswatch, books and what-jewelrymygold
on in the Provident Institution forbe Sav-depositsumever may

of Boston.in the townings
“ Henderson,Mrs.and devise to JaneI MarygiveLastly.

No,tosoon Ash-intend 17dwelling-house,I marry, mywhom
Boston,of sil-the and also furniture andStreet, in myland city

in case house shall besaiddescription.ofver ware every JBut
sum thousandme, the of seven dollars in tothensold money,by

a home. I to herto comfortable Alsoenable her givepurchase
dollars,from ten thousand her naturalthe interest duringarising

life.”
his the testator Mrs. Hender-will marriedafter makingSoon

13,1865. Einor whomson, November George Swasey,and died
of a decree of theas his son virtue probatehe byhad adopted

theSuffolk,of under the of Gen.provisionsthefor countycourt
death,old the hisat time ofabout110, eight yearswasc.Sts.

heir. Stevens and hersdle Cassandra husbandhisand was
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the mothersupported ofmainly testator,the who had many
times his sense ofexpressed to them on thatobligation account,
and declared that would bethey as hecompensated, had provided
for Mrs. inStevens his will. The to her waslegacy in-paitly
duced a desire to reward her forby the of the testator’~support
mother, but there was furthernothing to show a contracttending
on the of the testator topart aprovide aslegacy compensation
for the services rendered or to be rendered. There no dis-was
closure the testator of the amount ofby the her,to norlegacy

declaration that it should not beany tosubject abatement in
common with the other legacies.

The sum which the testator had on in the Providentdeposit
|106.Institution for at the time of his deathSavings was The

house in Ashland Street devised to Henderson,Mrs. now the tes-
widow,tator’s and which was taken of herpossession after theby

decease,testator’s was in theappraised $5000,at andinventory
was to a to securesubject a note andmortgage debt of the testa-
tor for the sum of $4000. The debt was offmortgage paid by
the as administrator. Other realplaintiff, estate tobelonging
the testator soldwas the in for1868 theby plaintiff ofpayment
debts, before which sale the received the rentsplaintiff and profits

stilland held them. Besides these rents and theprofits, assets
in the hands amounted $11,000.to aboutplaintiff’s

Parker,F. F. for widow,the Jane TheMary Swasey. gift
$10,000of the income of is,to the widow of the St.by operation

1861, 164, inof e. lieu of dower. She has herforegone toright
dower,thiswaive and to have her and thereforeprovision takes

this and is to be It ispurchase immateriallegacy by preferred.
will;that not the of the testator at the dateshe was wife of the

Morret,from the death. Blower v. 2the will Ves. Sen.speaks
Hubbard, 6 Met. Pollard,420. Hubbard v. 50. Pollard v.

Allen, is entitled "to interest from the1 490. She testator's
m­Pollard,v. ubideath. Pollard Williamson v. Willia­supra.

son, 6 298.Paige,
on inThe debt secured the house Ashland Streetmortgage

theoff administrator. Whatever bewas properly paid by may
cases,in 2of law such Williams on Execu-the rule (seegeneral
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; Dehon, 31534; Wills,on v.2 Redfield 868 Hewestors, Gray,
of the testator is clear. His washere the intent purpose205,)

“ ofhome,” theto his a comfortable pro-widow expenseprocure
house athe estimates at The was$7000. appraisedwhichcuring

$7000.is not to than$5000, and admitted have been worth more
of aAn of or the testator’s idea$1000 $3000 was notequity

is than Andrewshome. The case v.comfortable Bishop,stronger
Allen,5 490.

is notto Mrs. StevensThe preferred.legacy
thatPaine, Einor TheJr., for Swasey.R. T. ruleGeorge

from a debt doesmust exonerate landassets mortgagepersonal
needed to Lutkins v.hold where arenot pay legacies.they

Talbot, 253. Hamilton v. Ves. Jr.Cas. Worley,Leigh, temp.
Gardener,Davis1 P. 262. v. W. 729. v.Tipping Tipping,

Gardener,Rider Ib. v. Bunb.P. W. v. 328.Wager, Lucy187.
Child, Hare, 87,2 449.v. Salk. Johnson v. 4137. Cope,Cope

263,94. Adams 264. Coote on 483. Ram onEq. Mortgages,
555, 2Assets, Wills,2 on 602. Real423. Jarman Washb.

be in ofThe utmost can favor185. whiched.) urgedProp. (3d
thatis the testator thethat mortgagethe exoneration supposed

estate,residue of his whichfrom the personalwould be paid
itbeen done hadwould have sufficed.

the son asthe administrator torents received belongThe by
Stearns,16 Mass. 280. Stearns v.v.heir. Farley,Gilson

Stebbins, 9 Met. 540. Palmer vv.l NewcombPick. 157.
Rawle,Scott, 2 222.M­ v.Palmer, 326. 'Coy13 Gray,

clause,son, in theto the testator’s eighthThe adoptedlegacy
decideto that allIt is not giftsnecessaryshould be preferred.

that a of a suffi­are but only giftto childrenwill preferred,by
child,of afor the education and supportcient sum expressly

otherwhom the testator leaves an withoutorphan provision,
Alt, Penn. v.Duncan v. 3 382. Hubbardshould be preferred.

1 P. Lewinv. W. 126.Hubbard, 6 Met. Burridge Bradyl,50.
2 Red­1 on 421.Lewin, 2 Ves. 415. Legacies,v. Sen. Roper

Wills, to interest from theinfants carryon 552. Legaciesfield
until theno istestator, where provided leg­of the supportdeath

Allen, CowdinPollard, 1 490.v. v.Pollardis payable.acy
215,208,v.Swan,503, 4 Mass.509. DawesPick.11Perry,
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The to Mrs. Stevens mustlegacy abate thewith others. There
was no contract with her.

T. K. Lincoln with forLothrop, (A. thehim,) other legatees,
Whether is to be isany alegacy preferred ofquestion the testa­
tor’s intention. The burden is on the party toseeking priority,
make- out and that itclearly was intended. Mereconclusively

and are not sufficientrelationship propinquity to infergrounds
If a at the time ofpriority. legatee the execution of the will

had claim on the testator’s estatelegal whichany the court can
see that the testator intended to the suchsatisfy by legacy, legacy

abate;will not but if the claim arose after the oflegal making
will,the there becan no for that theground presuming legacy

inintended satisfaction ofwas an not at theobligation existing
Pollard,time the will was made. Pollard Allen,v. 1 490.

Huddlestone,Miller v. 3 Macn. & Gord. 513. Morret,Blower v.
Wills, 518, 552,2 on2 Ves. Sen. 420. Redfield 553. 1 Roper

Foreman,on 421 See also Thwaites v. 1Legacies, seq. Collyer,§•
161;409; Booth, Brown,Beeston v. 4 Madd. Brown Keen,v. 1

275; Ashburnham, 186; Petre,Ashburnham v. 16 Sim. Petre v.
Heron, 171;197; 2Beav. Heron v. Atk.14 Fretwell v. Stacy,

434; 581;4 Beav.2 Vern. v.SocietyPhilanthropic Kemp,
462;Dimsdale, 6 Beav. v. 2 P.v. WSturge Coppin Coppin,

522;291, ; Horton,Nannock296 v. Ves. v.7 Ib.Sibley Perry,
674;Hudson,391; 1 P. W. HumeGeneral v. v. Ed­Attorney

693; Thistlewood, 236, 250;19wards, Atk. Ex Ves.3 parte
380;Chadwin, Allen, 31;3 Swanst. Brown v. 1Ex Vern.parte

Executors, 1170,on2 Williams 1171.
Powel,Mrs. has Rawlins v.to StevensThe priority.legacy

Masters, Ib. 421. Shirt v.Masters v. Westby,P. 298.1 W.
3 Y. & Coll. Exch. 208. 1v. Naylor,393. Williamson16 Ves.

419, Wills,2 on431. Redfield 515.on Legacies,Roper
assets,ofthe administration thetestamentaryJ. InColt,

is afteris, there a therule that when deficiency paymentgeneral
lossthe shall bedebts, and bornelegacies,of specificexpenses

inwhich are theirthose naturepecuniary legaciesentirely by
testator, in absence of clear to thethe con-proofThegeneral.

acted the belief thatbe deemed to havemust hisupontrary,
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to hewhichbe sufficient to answer theestate would purposes
ofthe formalityit. Men do not throughdevotes ordinarily go

own,do notof which theyandwills disposing propertymaking
of. If the chancesor do not to become possessedreasonably hope

of thefor the termsandof are byanticipated provideddeficiency
the lossandwill, directions of the testator willthen the govern,

is ahe it. Itthose on alwaysmust be borne whom placesby
inof the severalintention, and the relations legatees,ofquestion

shouldtestator forclaims theto their support,uponrespect legal
rule ofthewhetherinto account in generalbe taken determining
whichAs betweenbe from. legaciesshould departedabatement

of intendedbounties,mere thein natureare their presumption
to theis evidenceunless there unequivocalwillequality prevail,

thebe allowed whereno will expressionsand prioritycontrary;
9v. 357.Guernsey, Paige,the are ambiguous.of will Shepard

Foreman,Executors, v. 1on 1233. Thwaites Collyer,2 Williams
409.

isrule does not the1. The when testamentary giftapply
consideration, thesuch as relinquishmenton a valuablefounded

estate, orof dower in her husband’s whentheof widow’s right
of a contract foundedis in athe upongiven pursuancelegacy

jThe title to dower isconsideration. widow’s paramountgood
of the will as a substitute for thisif she the provisionsaccepts

as a but as ashe takes not pur-strictly beneficiary,legal right,
consideration, and towithout subjectfor a valuable beingchaser

are Pollard v.to which general subject.that abatement legacies
Executors,on 1229. 2 Red-Pollard, Allen, 490. 2 Williams1
statute, if the553, our doesWills, note. Under widowfield on

months, losesthe within six shethe of willnot waive provisions
thedower, it the will thatunless byto plainly appearsher right

to her Ifin addition dower.suchintended provisionstestator
dower, therefore, inshe takes theto legacyher rightshe foregoes

is not treated as aand beneficiaryof athe character purchaser,
on1861, o.164. 1St. Roper Lega-the assets.in marshalling

Akin, 320.38cies, v.415, Georgia,433. Clayton
entitled to the benefitis notthe widowclaimed thatis hereIt

of she was notthe time the willrule, at makingbecauseof this
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married to the testator and hiswas an ofobjectonly bounty
no claim on his The in this caseestate. washaving legal legacy

with ofdeclarations in the will the testator’s inten-accompanied
tion soon to the;the in of whichview event willmarry legatee

to have been executed. inappears It was contemplationgiven
of all the histo the mar-whichlegal rights subsequentproperty

and if theis within the same rule asriage gave, marriagebrought
had the ofpreceded the will.making

The widow is therefore of herentitled to the pecun-payment
life,for in tothe income heriary preferencelegacy, being given

will, smallthe in theall thelegacies excepting legacypecuniary
institution, forto the son of on in the rea-savingsmoney deposit

to this income fromsons to be hereafter stated. She is entitled
Learned, Mass.the death of v. 102 49.the testator. Pollock

Pollard, Allen,Pollard v. 1 490.
the devised2. The debt secured dwelling-houseuponmortgage
the administrator.to the Thewidow was paid byproperly

testator, home freethat she should have a fromintention of the
debtincumbrance, The wasis mortgagesufficiently apparent.

; her inhe a forof makes provisionthe debt the testator money
in case itunincumberedto its value asequivalent property,fully

to a comfort-; hisbe sold and he declaresshall purpose provide
Allen, 490. Adams5home for her. Andrews v.able Bishop,

261, note.Eq.
on inof sum be depositThe to the son whatever might3. gift

It is afor is aInstitution specific legacy.the Provident Savings
otherfrom alland prop-of specified distinguishedpropertygift

timeno at the ofbeenof the testator. If there had depositerty
thehad no claimdeath, the son would have uponthe testator’s

in bankcash then; hand, wasand on the other whateverestate
to make deficiencyis not to assessment up any unexpectedsubject

itmakingthe other legacies. Byir. means tothe pecuniarypay
hisof inten-expressionthe the strongesttestator givesspecific,

the,fromIt setissuch reduction. apartfromto ittion exempt
ofothertheassets, per-with legaciesmust be classedandother
inwill, fullthe and paidofninth clausein thesonal property

2 Redfield onto the legatees.is generalbefore anything paid
State, 312.Penn.63Wills, 460. Armstrong's appeal,
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4. The rents of the real estate the administrator arereceived by
him. In the ofnot assets to be administered absenceby any

treated, with interestshall be sothat they belong,agreement they
hands, to the son andthem in his heir.received while onlyupon

son, todescended to thedevised,The lands not but subjectwere
sale, if of debts and Stearnsbe,need for the legacies.payment

Palmer, 13 326.Stearns, Pick. Palmer v.v. 1 157. Gray,
5. the testator toIn addition to certain specificlegacies, gives

to hishis son the income of a certain sum be expended by guar­
dian his his and thefor and education during minority,support

son of Itsum when the arrives at the ageprincipal twenty-one.
in of isis contended that this entire favor the son enti­provision

This, stated,tled to as before is a of intention.questionpriority.
toThe meritorious character of the is not be consideredlegatee

it, will,as is in the of thewhen thereaffecting nothing language
or the character and declared of the to indicate anpurpose gift,
intention to is toThe will be thewhatprefer. interpreted by

written,hastestator rather than what he to have writ­by ought
ten. The circumstances of near andrelationship dependence,

sufficient,not of themselves be ashoweverthough may regarded
the ofin the Lord Chancellor in Miller v.languageconstituting,

“Huddlestone, 513, 528,3 Macn. & Gord. an reasonauxiliary
such where the words used in thefor will favorallowing priority

the notion of a to a sufficient This is the doc­priority degree.”
Lewin,of the case of Lewin 2trine v. Ves. Sen. 415.leading

was, case,inThe executor that directed to an to thepay annuity
child,ofwife for the maintenance a and Lord Hardwicke declared

that it a case to that thewas show wasstrong intendedannuity
into be view of the fact that it was apreferred, especially pro­

for. Invision for a child otherwise Miller v. Huddle­unprovided
513, discussed,the isstone, 3 Macn. & Gord. where law lifefully

relatives,and toto a other were held notannuities daughter,
other on theto over that theentitled legacies, groundpriority

noof the will furnished of such intention.prooflanguage
at the makesthe case will for the dis-In bar. special provision

of a natural the father towards hisobligation resting uponcharge
is for his educationion. The andgivenannuity expressly support

is in the form ofIt a allowance whichluring minority. yearly
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in amount is for the tonot more than sufficient which itpurpose
—devoted,is a if it iswould be defeated now lia­whichpurpose

toble abatement. It he reachesterminates when twenty-one
of his. There is noand the becomesthenyears age; principal

education,other for it cannot befor his andprovision support
that that a sonthe testatorsupposed adopted bycontemplated

him before his out of thewould be widowmarriage supported by
the inten­made for her. of thatAnd we areprovision opinion

manifest, son,tion is that of the to the thethis namely,part gift
education,income devoted his should not im­to and besupport

in those which are merecommon withpaired general legacies
bounties, assets, is be theof and to allowed fromby deficiency

Alt,death of the Duncan v. 3 Penn. 382. In retestator.
Wills,State, 550,estate, 2 Redfield on10 Penn. 387.Barklay’s

Richardson, Allen,note. 14 239.Merritt v.
to son he reaches ma-The sum be to the whenprincipal paid

is in theTherestands a different nothingupon ground.jority
It iswhich ofwill that the any preference.gives part legacy

income,of the andthis thein from giftdistinguishable respect
to abatement.themust be classed with subjectgeneral legacies,

Stevens, testator,of the is6. sisterThe to Cassandralegacy
must itnot hold she thatTo as apreferred. provepurchaser,

Theconsideration. caseto for a valuablewas beagreed given
mother, andtheir thatfinds that she and her husband supported

hebe as hadwouldthe that compensated,testator declared they
named,waswill; no sum andbutfor Cassandra in hisprovided

atoa contractis to show that there was providethere nothing
or to rendered.beservices renderedas forlegacy compensation

had beentothe referred what alreadyThe declaration of testator
for the in-nowill,him in his and gave grounddone makingby

more than ato his wasference the sisterbequest anythingthat
v. Rid-298.P. W.Powel, Ridleyher. Rawlins 1to v.bounty

Times, 481.12 Law S.)ley, (IT.
of theof the insufficiencythe here arises out7. As controversy

testator, the con­the andmeet the madeestate to disposition by
will, costs of allin the partieshissequent interpretingdifficulty

Mass,99of estate. Bowditch v.be out the Soltyk,must paid
136,141. accordingly.Decree


