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v.Gill Middleton.

We see nomittee, to exclude him. canwho votedunanimously
ain thethese which plaintiffproceedings gives rightirregularity

is,of action the The result that thetown. isagainst plaintiff
overruled=,entitled tonot maintain this action. Exceptions

Perkins,J. C. for the plaintiff.
Smith, defendants,B. H. for calledthe was not upon.

John Gill & wife vs. James S. Middleton.

neglect makinguseA whose to skill inMidlord, on the demisedordinary repairs premise»
injury although undertakingcauses a to the is liabletenant, his topersonal therefor,

gratuitousmake the was theand tenant’s solicitation.repairs by

Tort for sustained thepersonal femaleinjuries by plaintiff
theinto vault of athrough At the infalling trialprivy. the

court, Pitman, J.,before factsthese :superior appeared
John Gill and his wife were a tenement in Law-occupying

rence, he defendant,which hired of the and to which the privy
attached. The outwas was of and theprivy repair, plaintiffs

the defendant to it in Herequested said thatput repair. he
so, anddo madewould some it,onaccordingly himself,repairs

laborer; and,the aid of a commonwith after them, hefinishing
safe,Mrs. Gill that he had made it sotold that she need not fear

use it. theto Mrs. GillDuring ensuing evening, went into the
the offloor it andwhen she wasgaveprivy, way precipitated

theinto vault.
offeredThe evidence to show theplaintiffs that de-tending

did notfendant the skill to makepossess thenecessary repairs;
made,that were ;and with unsuitable materialsthey unskilfully

that the ofand the floor was a result offalling the manner in
were made.which The testified,defendantthey and offered

show,toevidence that he suchother made as herepairs thought
safe,render theto andneedful such as aprivy and care-prudent

man made. There noful would have was ofevidence any obliga-
toof the defendant in thetion contractrepairs, whichbymake
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Gill;he demised the tenement to nor ofMr. on hisany promise
them,to make other than as stated.abovepart

The defendant the to instruct the that,1.requested judge jury,
“ if there was no between the and the de-agreement plaintiffs

thatfendant the defendant should make then the defend-repairs,
ant under no to make the andwas theobligation repairs, plaintiffs

” “recover;cannot 2. that if the defendant made andrepairs,
he insuch as to be sufficient and order to makebelieved proper

safe,the then he is not liable for thepremises injury complained
” “of; liable,and 3. that the defendant is not unless he knew or

that the he made insufficient,believed which were andrepairs
that the still unsafe andwerepremises dangerous.”

“ for,refused the instructionsThe theprayedjudge except
landlord,the that afirst, but did instruct ofjury, independently

ifcontract, is to but thenot bound are satis-repair; juryspecial
evidence, that the defendant tofrom the assumefied, theagreed

did in fact the himself,and sameof the andrepairprivy,repair
that the sameassured the female was safe andthereafter plaintiff

but in of fact the same was not inin saferepair, point putgood
of the of skill orreason want care in theordinaryrepair, by

or selection of materials on the of the defend-workmanship part
on theant, the female said assurance ofand theplaintiff, relying

defendant, herself,due care thenand was theusing injured, plain-
The found for the withtiffs recover.” dam-jury plaintiffs,may

;of and the defendant§500in the sum alleged exceptions.ages
Sherman, for the defendant.E. J.

Gile, for theF. plaintiffs.W.
InAmes, J. the contract landlordbetween and ten-ordinary

ant, there is no on the of the formerimplied thatwarranty part
are in tenantablethe demised condition. He is underpremises

to make suchunless a makes arepairs,no obligation stipulation
contract; so,the and toof do foundedoriginal any promisepart

ofon the. relation the and not one of the condi-parties,merely
lease, consideration,the would be without and for thatoftions

no But a ex-createreason would although gratuitousliability.
(ontract him,kind not be heof that would binding uponecutory

ifhimself in a different he should seepositionwould veryplace
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its fulfilment.enterfit to treat it as and actually uponbinding,
hisit, at butHe is to option;at to or performrepudiateliberty

under someit, he comes degreeif his be tochoice should perform
It is set­welltheof as to manner of its performance.liability

skillthat, care andtled, of duefor an occasioned wantinjury by
main­do,in one has to action bewhat anpromised maydoing

on suchtained him in favor of the promiseagainst party relying
no considera­it,and the breach of there wasinjured althoughby

H. 289.tion for 2 N. Thornethe Benden v. Manning,promise.
Deas, Gatward,4 T. R. 143. Shiellsv. Johns. 84. Elsee v. 5

West,Bl. 22Blackburne,v. 1 H. 158. v. Law &Eng.Balfe
506.Eq.

In this case, the that in anlandlord told the waswas building
condition; do,unsafe and undertook at thewhat he to ofrequest

tenant,his to notwas make safe. He assumed to do theit only
work, done,but he notified the tenant when it andwas invited

that itof the himhim to make use was per-building, assuring
circumstances, ruledthese it was correctlysafe. Under byfectly

unsafe,it to bethat if on trialthe byjudge, provedpresiding
of care and skill on the of theof the want partreason ordinary

theor in the selection of materialsin the workmanshipdefendant
held inused, he bemight responsible damages.

of this naturethat aIt is upon gratuitous undertakingargued,
for bad or forcould be held faithdefendant responsiblethe only

error to instructthat it therefore anand wasnegligence,gross
for want of care and skill.that he liablewas ordinarythe jury

make at of tenantin to the the therequestrepairsBut assuming
as tomust be considered have the skill asrequisitehe professing

mechanic, as to select and furnish kindand thea undertaking
to the of theof materials accomplishmentquality appropriateand

theIt to us that this is one of cases indesired appearsobject.
no difference betweenthere is grosswhich practical negligence

skill; that theand and omissionthe want of careand ordinary
Rolfe calls a mere is not aBaron vituperative epithetof what

true for theto the The questioncharge.objection judge’svalid
thewas, the had whichdefendant discharged dutywhetherjury

of the otherdue to theassumed, that regard rightshad withhe



480 ESSEX.

v,Haines Hanrahan.

ofwhich have been him underparty expectedmight reasonably
at least theall the circumstances. skillrequiredHis undertaking

it,furnishof his failure to either be­mechanic,an andordinary
it,to use would because he did not or grosspossess neglected

16 How. 469. TheNew v. King,Steamboat Worldnegligence.
law furnishes no definition of as distinguishedgross negligence

care, offrom of which can bewant reasonable and ordinary any
reasonable care mustThe ofpractical questionutility. always

case,on of each and is almost ofthe circumstancesdepend special
than of law. The ofa of fact rathernecessity question degrees

books,in the doso often of text not admit ofspokennegligence,
such of definition as to be ofand exactnessprecision any practi­
cal in the administration of without a ofdetailjustice,advantage

are intended to Steamboat Newthe facts which designate.they
Chandler v.v. 16 How. 469. WorcesterWorld InsuranceKing,

Brett,3 11 M.Co. Cush. 228. v. & W. 113.Wilson Grill v.
Collier Co. Law 1Iron Screw C. P. 600.General TheRep.

foundunder instructions have the defendantjury proper guilty
of and theaccordinglyculpable negligence,

are overruled.Exceptions

A. another vs. MichaelJabez Haines & Hanrahan.

jury intoxicating of afor a to find ale the witness whotestimonyIt is sawon,competent
and smelled but did not taste it.
passing a bill state can beIn of no statute of another whichupon exceptions, considered,

is not made of it.part
judge,of an action the inthe trial for the of ale sold to the answer todefendant,On price

rulingthe of alcohol it must havea of for a as to the con-request plaintiff proportion
jury determiningtains! to have been a instructed the “in thethat,spirituous liquor,

intoxicating,whether the ale inwas were to consider whether the commonquestion they
intoxicatingit annse of the word was that the instruction was to biHeld,liquor.”

“referring intoxicating.”construed as to ofthe common use the word

Contract for the theof ale sold to theprice plaintiffsby
indefendant and1867 1868.

Pitman,trial in court, J.,At the the before thesuperior evi-
Manchester,of the indence who resided Newplaintiffs, Hamp


