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Proprietors of Locks and Canals on Merrimack River vs.
Company.Nashua and Lowell Railroad

generalof nontenure andspecificationA with the to adisclaimer, writ ofpleaded issue,
is falsified of of theentiy, by proof demanded theoccupation tenantpremises by with

althoughbuilding,a suchpermanent is a mistake of andoccupation by boundary
without intention to disseise.

rightThe a railroad of land taken ofmisappropriation by eminentcorporation by domain
workinglocation cannotfor the of the railroad be set as a forfeiture of theup franchise

broughtaon writ of the owner of the but demandantfee; theentry by maintainmay
right damagesthe writ to establish his in the land and or mesne for therecover profits

unauthorized use of it.
asurrender railroad into andThe the exclusive use ofby corporation occupation private

traders trade for of landor for their or as tenants takenrent,manufacturers manufactures,
right buildingsof eminent domain the location of the erectedfor andby railroad, thereon
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v,of Locks & Canals Nashua &Proprietors Lowell Railroad Company.

freight-housestheby as engine-houses,orcorporation is a of themisappropriation land,
which entitles the owner of rightthe fee to maintain a writ of to establish hisentry

damagestherein and althoughrecover or for usemesne the unauthorized of theprofits it;
advantages freightingderives carriagecorporation in its business from the of merchandise

for the buildings reg-tenants and the and of it at these instead of at thereceipt delivery
ular buildingsand the remain the for whichstation-houses, to wereadapted purposes they

and the does not intend to abandon the use of theerected, corporation permanently
for the railroad.premises

entry 28, ofWhit of to recover two lots1869,dated June
and Lowell, on ain and C of amarked Arespectively plan

land,tract of of the onlarge which was made factsagreedpart
to thewhich the case was submitted determination fullof the

court, as :followssubstantially
The land,the ofdemandants seised in fee of tractwere simple

and as have not been disseised or dis-hereinafter statedexcept
tenants,1838,In theof of it.possessed part by authorityany

laws toand thecharter, 1836, 249,of their St. c. relatinggeneral
demandants, filed theirof therailroads, and without the consent

the the wholetract,of includinglocation over and took a part
of lota narrowC, formingof both lots and strip partA except
dam-to the demandantsB on the andand marked paidA plan,

as in such casethe requiredassessed for taking,ages regularly
of theiras to the pro-is made regularityNo questionlaw.by

the land thusAcrossandin this location taking.ceedings
maintained theirever sinceand haveconstructedtaken they

built,ever or ofwastheir road-bedno ofbutrailroad; portion
and C.the lots Aeither oflaid, intracks evertheir

land,the builttookin which1838, theythe same theyIn year
on lotwhich placed partlytheya freight-house,it woodenupon

as ause theto building freight-housecontinuedandA; they
elsewhereawhen, depotestablished freight1846,until having

In 1851in manner. theyuse it thatceased toLowell,in they
&of Blanchard Cog-the firmwithinto anentered agreement

it to them forleaseandto fit itdealers,flour and producegin,
itsthey changedAccordinglyfor that business.a warehouse

doors, which formerlyitsit so that principalmovingposition,
aface towardstotrack, madewerethe railroadfaced towards

alter»certainmadeit,to andand built an additionstreet,public
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v,of Railroad.Locks & Canals Nashua & LowellProprietors Company.

ations in its altered,but “the thus was notinterior; building,
rendered beunfit for a but could used as well forfreight-house,
that now as before the alteration.” As thuspurpose changed

“in the covered lot A. In said altera-position, building making
tions, a oí the ofand the addition thereto wasportion building

"outside of the location of the onrailroad, other land ofplaced
the demandants, which is that of markedlot A B on theportion

and said has withoutplan; consent or license of thebuilding
demandants continued thereon ever since. When the altera-
tions in 1851,were the railroad leasedcompleted, corporation
the and the land under the same, andbuilding to thenecessary

thereof, A,the whole of lotenjoyment to Blanchardincluding &
for their and exclusive use andCoggin private foroccupation,

the on therein of their said and havecarrying business,private
ever since continued and still continue to lease the topremises
them others,and who havepersons succeeded to the business
of Blanchard & for their exclusive use andCoggin, occupation
for their said business and andtrade, rent of themreceiving
therefor. And Blanchard & and the other whoCoggin, persons
succeeded them in their said business, ever since 1851 have un-
der lease thereof from'the railroad had and held thecorporation
exclusive use and of the foroccupation thepremises carrying

therein business,on of said rentprivate therefor to thepaying
And the.essors. are not, and sincepremises 1851 have not

been, otherwise used for railroad Said lease topurposes.'
Blanchard & and their successors was not inCoggin writing.”
The andflour Blanchard &produce,.which and theirCoggin

“successors stored on the were all overpremises, thebrought
railroad, and a of them unloadedlarge from theportion directly

into thecars it for the railroadbuilding, rendering unnecessary
to them in its own but thecorporation deposit freightrhouse,
sonot unloaded is in the of theportion deposited freight-house

“ At the time of thecorporation.”railroad commencement of
action, and for several before,this the have beenyears premises

the exclusive use andin of the firm of Kidderoccupation Page,
Co., who succeeded Blanchard & as tenants at wifi& Coggin

railroadthe and as rentof thereforcorporation paying per$400
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v.of Locks & Canals Nashua & Lowell RailroadProprietors Company.

Before the commencement of this action the demandantsyear.
demanded of Kidder of theCo. the prem-&Page, possession
ises, ofand refused to surrender same.” Under datethethey

the a to the19, 1867, demandants’ sent letterAugust agent
asrailroad attention to the occu-corporation, premisescalling

use aCo.,Kidder that such was for&pied assertingby Page,
to a to butwhich the demandants hadpurpose right object,

have, however, no desire to interfere with thethatadding “they
and can receiveif can beuse, theirpresent protected theyrights

” of railroad;a fair of to the theshare the income which agent
the directors tothat he was instructedcorporation replied by

diduse were not seemthat the to which the premises putsay
the ofan onto them inconsistent with or rightsinfringement

the demandantsto toeither and that declined paytheyparty,
“and he added: Inof the income of the premises,any part

are benot tothat it that rightsorder distinctly appearmay your
of amthe'action the railroad I furthercorporation,prejudiced by

the in are held in re-to that questionsay premisesinstructed
the of the railroaduse it intentionrailroadserve for only, being

;for such andto them purposes exclusivelyoccupycorporation
or ofdisclaim intention expectation acquiringanythey hereby

secured them eithertherein notuse any rightsby and-possession
theto rail-"or No notice was ever givenlocation purchase.”by

action,ofthe this thatbefore commencementcorporation,road
of location ofon land outside thethe wasof buildingany part

“ did not know thatthe railroadrailroad, corporationandthe
of theaction,the said build-after the commencementuntilfact

moved, been, mistake and intend-withouthaving bywhenng,
at thelocation, B;outside of the on anddo,toso placeding
actionaction was entered the tenants in thetheterm at which

disclaimer as to B.”nontenure and saidspecified
landafter of demandants’1847, their thenineIn years taking

en-for their locomotivea brickbuilt engine-housetenantsthe
the lot and extendedC,covered whole of beyondwhichgines,

in thenot embracedthe tenants andland ownedit byupon
walledanddug ash-pitsthis theyInside of buildingplan.

floor, built turnlaid a brickmortar,andbrickthem withup
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tables, laidand tracks which extended outside of the building
and connected the main of the 1860,with tracks railroad. In

ceased to use the as anhaving buildingpreviously engine-house,
into firmentered an with the of NicholsCole,they agreement

toWilson, iron-founders,& to fit it and lease it forthem a
removed the walls of thefoundry. ash-pitsAccordingly they

and filled the the brick theremoved floor and turn-tablesup pits,
and “other fixtures said to be used as anbuildingadapting

toand built an addition the for theengine-house,” building pur-
use,of Cole,it to the and business ofpose occupationadapting

1,1861, Cole,Nichols and on Nich-Wilson; April they& gave
ols aWilson lease of the for fivepremises& written atyears,
an rentannual of which that “said$400, stipulated lessees

make alterations at in thetheir own andmay expense buildings
lease,inembraced this as be to convertgrounds may necessary

the into apremises lease, Cole,Under this Nicholsfoundry.”
Wilson “took& of the erectedpossession premises, thereon

furnaces for andiron, set other fixtureslarge melting up and
therein, foundries,usual in iron andmachinery the sur-they,

them,vivors of continued in thebeing(Wilson exclusivedead,)
use and asthereof, a ironpossession general for thefoundry,

ofon therein their businessprivate and tradecarrying of mak-
iron the whole of the terming castings, during of"said lease;

and ever since the ofexpiration said term the railroad corpora-
tion has to letcontinued the sameby paroi and thepremises

Nichols,exclusive use thereof to said Cole & and the latter
ashave, lessees of the railroad continued in thecorporation, ex-

clusive use and of the same for theoccupation ofpurpose their
aforesaid,business to their lessors rentprivate paying therefor;

and since C1860 lot has not otherwise been used or occupied
“for railroad of theNo ispurposes.” part which situ-building

ated on C leased,lot was altered when or since it was leased,
the and turn-tables in that of theash-pits partbeing building
situated on land owned in fee the lessors ; noandby erections
or have been inmade that of thechanges part situatedbuilding
on the demanded nor is said of thepremises, part usedbuilding

the orlessees for otherby erections. Aany machinery larg
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of the in their business ismaterials used the lesseesportion by
to at saidthem over and delivered to themthe railroadbrought

;without stored the railroad andbuilding corporationbeing by
a small of of lessees isthe manufactures thepart transported
over the taken from the withoutrailroad, buildingbeing directly

in of the rail-been stored other of thehaving premisesany part
road the Thebefore loaded on cars. buildingcorporation being
could be atfor railroad a small expenditureadapted purposes

de.Before the demandantscommencement of this action the
said second demandedmanded of ofCole & Nichols possession

lot, surrender the same.”and Cole refused to& Nichols
thethe directors of railroad cor-It further thatwas agreed

“ do,for them so toif thatwould all competenttestify,poration
the use of theabandon de-never intended tothey permanently

should the future exi-for railroad purposes,manded premises
the same for suchof railroad requirethe corporationgencies
this ex-that “there is to controluse;” and testimonynothing

facts herein stated.”thecept
“ demandants havethe above of facts theIf statementupon

or their les-the railroadcause of action corporationany against
to be in thisis renderedsees, of suchthem,or either judgment

be entitledthe demandants wouldthe asaction tenantsagainst
action thein form of againstsaid factsto recover anyupon

tolessees, the case referred anof andor either theirtenants
or otherwise judg-auditor to assess the mesne damages;profits

to be for the tenants.”ment
Bonney, for the demandants.A. P.
Abbott,G. for the tenants.J.

statement, the form of actionJ. Under this agreedWells,

become theand the immaterial. But principles-whichpleadings
toare wellunder a writ of adaptedentryproceedingsgovern

to theof in mat-the relations and the respecttest rights parties,
in this suit.ters in controversy,

iswhichof the lot first described desig­to thatIn partregard
demandants, and theirof theB, rightthe titleasnated parcel

isquestionTheare admitted. onlyof immediate possession
of non-­be defeated theaction specificationthewhether may by
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tenure and disclaimer in Thedefence. defendant corporation
has been in the of this sinceparcel, 1851, meansoccupation by

is,of a structure thereon. Thatpermanent placed occupation
nature,in a of That itadverse,its and indicates claim title.

unintentional,was and mistake as to true line of bound­theby
does not its as Whenaffect character a disseisin. theary, legal

suit was the and theredemandants werebrought, dispossessed;
has been ofno restoration the These factspossession. falsify
the and entitle the to ademandants v.plea, Allenjudgment.

Boardman,20Holton, Allen,Pick. 458. v. 6 28.Johnson
The other sued for are included within the limits ofparcels

the location of the railroad. thereon,The whichbuildings
had been to the railroad,the uses of wereadaptedpreviously

so as to them to the ofchanged adapt busi-purposes private
and the tradeness, of merchants. sohave been occu-They

“from that letpied time; for rent to fortenants theirbeing
useexclusive and for their said businessoccupation trade.”and
the railroadAlthough derive somecorporation may advantages

in business,its from the of for its tenfreighting carriage goods
ants, and from and of atthe their thesereceipt delivery goods

instead of its ownbuildings, itwe thinkfreight-houses, yet
be awould distortion theof statement to theseagreed regard

ascircumstances sufficient to the thecharactér of occu-qualify
of the asso to it within thepation buildings, ofbring range any

for which the franchisespurpose corporate were granted.
The demandants contend that this continued appropriation

isof the an abandonment of itsbuildings thelegal rights by
and that it has become acorporation; mere disseisor; so that

demandants are entitled to resume their titlethe and posses-
sion, thefreed from servitude.

onceThat taken and held ofproperty, eminentright do»by
bemain, abandoned, so as to restoremay the original owner to

we to,his former are notrights, question. Butdisposed the
nohere show suchfacts abandonment. On the thecontrary,

in thehas been constanttenant use and control of the property.
erection theof wasThe consistentbuildings with a en-proper

of the easement. Worcesterv. Westernjoyment Railroad Co
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4 Met. 564. It did easement,not the nor defeat its ex­destroy
ercise, nor indicate an intent it. Dyerto abandon v. Sanford,
9 395,Met. 402. v. 100 Mass. 491.Hayford ASpokesfield,

howevermisuse, the is not an abandonment.great perversion,
The theofsubsequent-unauthorized appropriation buildings
did not therefore an useend to the of for theput right legiti­
mate Waite,of the franchise v. 17purposes Spraguegranted.
Pick. 309, 319. An lost,easement does not become ormerged,

a disseisin, or a claim of titleby the ownerwrongful against
of the servient Tyler Hammond,tenement. v. 11 193,Pick.

Besides,220. the has continued the ex­corporation legitimate
ercise its ofof franchise over so much the location as is required
for the of itsuse and accommodation tracks. Its loca­present

;tion has not abandoned and the derivedbeen law fromright, by
land its limits,that to of the within is notlocation, use any part

a as become void ab initio reason ofsuch mere license will by
of theabuse or excess in its exercise. This demand-­position

if the ofmaintained, even theants is therefore not testimony
to torailroad, the intent aban­of offereddirectors the negative

bedon, rejected.
forfeiture, ofpro tanto, theworked aIf the misappropriation .

a sufficient fororauthorized, was groundfranchise originally
set in abe upa that could notforfeiture, collaterallydecreeing

for thea direct suitEven in purpose,asuit by private party.
forfeiture,ofdecree invacating,obtain acannota private party

held under lawfulor publicin a franchise rightwhole or part,
are tonature applicableof that onlyProceedingsauthority.

andlawfulwithout authority;an to exercise privilegesattempt
to suchextends only unlawfullyobtainedthe exclusion thereby
be forfeited tocan onlyfranchiseA publicfranchise.assumed

Co. v. Salem LowellRailroadLowellthe Bostonpublic. &&
Co. v. OldIron WorksFall River1.2Co. Gray,Railroad

221. v. Tal­Allen,5 HeardCo.RailroadFall RiverColony &
113.bot, 7 Gray,

to recoverseek possessionthe demandantsthen,far,So as.
their suittheir formerof right,asofcontrol the property,and

coy-for the landrecover judgmentcan anyIfmust fail. they
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to thethe it be all law-location,ered must renderedby subject
ful the conferred itsof tenant under the franchisesrights by
charter theand location of its road.

doesIt follow that action cannot be at all.not the maintained
The fee of inthe land remains the notwith­owners,original

the of the road. is truelocation It that the nature ofstanding
usethe for the land suchwhich is taken is as andmay require,

therefore and control the rail­authorize, complete possession by
road The isand use of land which itcorporation. occupation

“entitled to is declared be in its nature,to andenjoy permanent
exclusive,” Railroad,in v. 2Hazen Boston Mainepractically &

mode577, 580. The of the of ex­andGray, occupation, degree
orclusiveness, for the convenient exercise ofnecessary proper

franchises, areits within the absolute discretion of the man­
of the functions. aré thecorporate sole ofagers They judges
iswhat or asconvenient means for the endproper attaining

and the service for thewhich franchisesperforming corporate
were Clapp,Brainard v. 6.granted. 10 Cush. Boston Gas

Co. Old Colonyv. Newport Co. 14Light Railway Allen, 444.&
Salem,v. 100Ham Mass. 350.

But however extensive the which the thusright corporation
takes its itlocation, is not a norby estate,a freehold butfee,
an easement not aonly.; interest, but ancorporeal incorporeal

Its ofright. right occupation, exclusive,however is incidental
and aas means ofonly, the andprivilegesexercising perform­

the functions defined itsing charter. Seeby Boston Water
v.Power Co. Boston Worcester 512,Railroad Co. 16 Pick.&

Foster,v.522; 7 ;Weston Met. 297 Tower,v. 9Tucker Pick.
v.109; Boston,Harback 10 Cush. 295. The owner of the fee

in land thus to a easementsubjected maintain anpublic may
action of aor writtrespass of one whose en­againstentry any

or acts the would thetry upon premises action, unlesssupport
he can the theunder of the ease­justify authority havingparty
ment. Per J., in 2Peters,Commonwealth v. Mass.Sedgwick,

v. Chandler,125. 6Perley Mass. 454. v. 1Borman,Robbins
Pick. 122. v. Wentworth,Hancock 5 Met. 446.
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The title action are thereforeand of in thistheright plaintiffs
of Insufficient to their writenable them to maintain entry.

the tenantwhat manner ofand to extent will thewhat rights
serve to 1action,defeat or thethe modify judgment

andis issue werethat,It if themanifest pleaded,general
inalonetitle to the freehold thusmore, putthenothing being

the defend­issue, the demandants must But supposeprevail.
title,ant the andshould anddisclaimcorporation rightsspecify

inunder which it the wouldheld Thisauthority occupation.
be oreffect to of nontenureequivalent a plea special special

case,disclaimer. a to the truth of theifSuch plea, according
bewould a defence to the action. But the demand-­complete

the im­is, show thatants that thatmay falsify plea, may party
onnevertheless, of the freehold. Jacksonis, tenantpleaded

Hutchinson,Real v. 13 Mass. 439.Actions, 101. Prescott96,
Miller,v. 2Dolbyv. 438.Proctor, 433,12 Cush.Creighton

Whenever,135. v. 13 198.Phillips,Johnson uponGray, Gray,
theto that tenantissue on such a it is made appearjoined plea,

in,in or actsthe action in fact donehas asserted upon,rights
the interest orspecialthe are not bywhichpremises, justified

their characteron, and from arelied which implyauthority
theirthe estate itself fortitle, title to justifi­claim of or require

the difference be­cation, the fails. In this respect,plea only
disclaimer or nontenure istween a and a in thespecialgenera]

ato the and establishevidence disseisin.plearequisite falsify
a authorizes the fordefendant,Where there is which partyright

land,the actsthe soil or donecertain to disturb occupypurposes,
therewith, even ofin or an na­equivocalapparent conformity

be to in the ab­ture, will referred that special right; although
bedemandant would entitled tosence of such theauthority

aof andthe an title disseisin ofacts as assertion him­regard
gelf. or how limited beIt is theimmaterial how great may

inor set as itinterestspecial authority up justification, except
toof show thatrequiredthe and kind it hasaffects proofdegree

to ornot theexceeded, or that it does actsapplybeen justify
done.
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railroadto lands taken althoughIn corporations,respect by
mode andas to theunlimited,directors isthe discretion of the .

thefor whichof use or for theextent the purposesoccupation,
thoselimitedcreated, it is bywas yet definitelycorporation

for otherof the land purposes,usespurposes. confessedlyAny
charter, are notitscr not for purposes permitted byapparently

owner havesuch uses theits For mayprotected by authority.
his redress action.appropriateby any

earth,A remove the within theturnpike corporation may
road,of for the of construction or andlimits its purposes repair,

toll-house,erect for with cellar andapermanent buildingsmay
Tower,well. v. 9 Pick. 109. But it not even takeTucker may

for ofthe not connected with the exercise itspurposesherbage
Emerson, 57. also AppletonAdams v. 6 Pick. Seefranchise.

443.Fullerton, Evans, Allen,1 186 v. 1 A;v. CodmanGray,
distinction, afounded on the of the use ofsimilar purpose high-

in v. 16 Mass. 33. SoStackpole Healy,outwasway, pointed
railroads, to taxation.in of Worcesteralso as to respect liability

584, of4 Met. 569. TheRailroad Co. rightsv. Western any
lands of another arean easement in the measuredhavingparty

ofand character thatthe easement.defined purposeand by
easement,that the to useconsistent with rightallFor purposes

v. Boardman,in the owner of the fee.remains Atkinslandthe
26. TheJohnson,v. 99 Mass.457, Phipps princi-467.2 Met.

extensive the conferred thehoweversame,is the rights byple
easement.

case, thethe of the uponoccupation buildingsIn the present
of trade and me-for the purposesdemanded generalpremises

otherbusiness, lessees noor havingmanufacturing bychanical
ofor interests thewith the corporationoperationsconnection

of thoseand the conversionrent;tenantsas its payingthan
from their intothe pri-corporation original designbuildings by

use,theirfor the of soorvate stores shops purpose changing
andthe of thethem scope corporate purposesbeyondplaced

as, withoutis such an of the landIt occupationfunctions.
otinvolves an assumptionfrom the public authority,warrant

treat thethe demandants to corporationand entitlesownership,
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as thetenant of freehold disseisin. Jackson on Real Ac­by
tions, 97. Johnson v. Phillips, 13 198. Johnson v. Board­Gray,
man, Allen, 28. that6 The fact the has a validcorporation
easement, entitles it to a orwhich less use of the landgreater
for other is no to a the de­purposes, impediment byrecovery
mandants in this action for the; will be renderedjudgment

to such valid as the tenanteasementsubject Al­has.actually
Murdock,den Moore,v. 13 Mass. 256. v. 3 319.Morgan Gray,
v. Palmer, Allen,6 The of theCastle 401. easement railroad

is thatof such a nature the demandantscorporation cannot
have and execution that will theexcludejudgment corporation

and control of thefrom for allcomplete possession premises
to the exercise of its franchises.purposes pertaining corporate

entitledBut are to a which shall establish theirthey judgment
fee,title and as of and secure toowners the themrights proper

land,for the of the as asuse well their costsdamages wrongful
of Hutchinson,suit. v. 13Prescott Mass. 439. Richards v.
Randall, 134,4 53. Gen. Sts. c. 14.Gray, §

orThe of mesneassessment will beprofits madedamages
of titlereference to the measurewith established the suit.by

to of the thelocation,As the land within the limits tenant has
it for a Itsmade use of valuable charter affords nopurpose.

of nouse,that and the claimprotectionjustification against
mesneof the fee for theof the owner disprofits, against any

estimateassessor will therefore theseisor. The fordamages,
alike, to the full, clear annual valueall ofthe accordingparcels

land, 134,the Sts.the not Gen. c.improvements.including
289,17 Mass.v. 298.15,16. Dwight,Hatch§§

of the ofmode and extent theAs the build-precise projection
weB does cannot indicatenot before-ing upon appear,parcel
be made forallowance should improvementswhetherhand any

the structure is to beor in what mannerthat dis-upon parcel,
as will leadof. situation is such bothItsposed probably parties

an amicableto find their interests best adjustmentpromoted by
in relation thereto.

sixThe will include the suit,yearscomputation preceding
theand the time since the date of writ to the time of the return

of the v. 9 Cush.Francis, 427,assessor’s Curtis 468.report.
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w.Lowell.Emery

In of the which the case ispursuance agreement upon
us,to an assessor will be to estimate theupbrought appointed

damages accordingly.
the demandants, allJudgment tosubject rightsfor conferred

upon bythe corporatetenants their charter and the location
their a partrailroad over premisesthe demandedof of

Henry Emery Cityvs. of Lowell.

A landowner in a who drains his leadingcity, premises a drain from them underby private
adjoining rightthe againsthas no of opening passagestreet, action the for acity merely

from the street down into the drain to conduct off surface water. But if the con-city
passagestructs and maintains the in such a manner as in effect to in con-adopt it,

nection with the as a common and negligencedrain, sewer, in its constructionby or repair
drainage,hisobstructs it is liable to him in an action at common law for the obstruction.

J. It theappears, ofby thereportGray, whojustice pre­
sided at the trial, that the theplaintiff was aowner of hotel and
stable on Merrimack Street in Lowell, and of a drain,private
about feetfive under and aground foot in diameter, leading
therefrom across that and other streets and tolands a sewer of
the Merrimack andCompany, into the Merrimackemptying
River, which the cellars of hisby hotel and stable were continu­

and drained; that thereously effectually was no main drain or
common insewer Merrimack Street, theopposite plaintiff’s

that in 1850 theestate; of Lowell,city itsby superintendent
of streets and its servants, for the ofpurpose conducting away
the surface water occasioned rains theandby snows,ofmelting

a in theconstructed cesspool of Merrimackgutter Street close
to the sidewalk theopposite plaintiff’s house, with an opening

a level the surfaceon with of the street, and with no precaution,
laidiron bars across the to thetop, dirt and offalexcept prevent

street fromthe washed into thatit;of downbeing they dug
drain,feet to his it,five andabout made a brickopened wall

orthefrom in the street into his thatcesspool opening drain;


