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If held the titlecited. he in there is nolegal reasonmortgage,
he beshould not to exercise his as as-why permitted rights

of the foreclosure. He takesignee bymortgage might posses-
sion as His own interest in the ofmortgagee. equity redemp-
tion would not his under theprevent Hisholding higher title.
brother John could not be ; for he redeemprejudiced bymight

of half the anddebt, wouldpayment holdmortgage thereupon
his of the free fromland the incumbrance.moiety

Case to stand trial.for

Mary Cary.William W. Fletcher vs. P.

mortgageAn to a mortgagee’s bringingforeclose is not waived theentry a writ ofby entry
against obtainingmortgagor,a tenant at will of judgmentthe and for but notpossession,
seeking judgment, causingconditional nor the writ of to be untilserved afterpossession

recordingthree have thefrom ofelapsed the certificate ofyears entry.

equityBill in to redeem land in from a mort-Cambridge
The case was submitted togage. the of the court onjudgment

a statement of facts as follows:agreed substantially
Fletcher,Moore R. in 1855, land,the owner of thebeing

it to Johnmortgaged Henshaw, who in 1856 the mort-assigned
to the Newgage MutualEngland Life Insurance Company.

In 1857 the mesneplaintiff, through recorded,conveyances duly
became the of the land,owner to the and de-subject mortgage,

it tomised Moore atFletcher,R. a rent half inpayable yearly
advance, a written instrument which did notby specify any
term for the demise. On October 29,1861, the ofcondition the

broken, the insurance made anmortgage being company open
and on the land for the ofpeaceable entry foreclosure,purpose
and the certificate of recorded,was sworn to and butentry duly
the of the land Fletcher wasMoore R. not dis-occupation by
turbed. In 1862 the insurance a writ ofbroughtcompany entry

Fletcher,in the court Moore R. who still occu-superior against
thatthe The declaration the tenant, inpied allegedpremises.

1855, of tne in themfee,seised tobeing premises mortgaged
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“Henshaw, who the to the demandants,mortgageassigned by
”the thenforce whereof demandants and there became seised

as of fee and inof the “in their demesnepremises mortgage
be inaforesaid, and now to quiet thereof;as possessionought

ofthe tenant since and without lawhath judgmentyet illegally
into the demanded disseised theentered andpremises, plaintiffs,

fromstill withholds the same In 1863 the in-them.”unjustly
and asurance obtained for writcompany judgment possession,

but noissued,of was conditional waspossession judgment
wasfor or and the writ not into the handsentered,asked put

1865, time14,of an officer. On to which MooreDecember up
had remained in the wereFletcher occupation, company putR

ofof the means an aliasin actual writpremisespossession by
in the writ ofof execution issued on the andjudgment entry

1865,on 28,the Decemberrecorded; and con-company,duly
in suit athe to the defendant this quitclaimpremises byveyed

“clause: on saidthe And mort-deed following entrycontaining
the undermade saidcorporation,premises by grantorgaged

for of the same forthe con-purpose foreclosingmortgage.and
1861;on and fullbroken, 29,dition October thereofpossession

1865, issued14, writ of fromDecember by possessionacquired
withcourt, recorded Middlesex deeds.”the superior duly

Abbott, The notfor the was con-S. plaintiff.J. possession
140,three 1.for Gen. Sts. c. Thetinued years.peaceably §

of the a waiverinsurance were of allcompanyproceedings
Faythe v. 5 Pick. 148.Valentine,under Smithentry.rights

27 237.Maine,Kelley,v.
defendant,Gwrtis,for the the cases referred tobesidesC. P.

Dean,v.Taylor Allen, 251;cited 7 Hobbs v.the opinion,in
Robinson, v99;v. 10 Cush. Devens98;9Fuller, PageGray,

Ellis, 229;v. 15 Joslin6 Farlow v.126;Bower, Gray, Gray,
153,Fletcher, 8v. Met. 1659 LawrenceWyman, 63;Gray,

53 MaineTownsend, Pierce,2 v.493;v. Mass. TreatErskine
v.Vandeventer, 6 ; Hapgoodv. 428­ Peck71, Webster78; Gray,

v.Gordon HobartAllen,v. 4172; 562;Vinton10 Met. King,
206; vAllen, RobbinsGreene,v. 14Sumner, 401; Straw2

v53; WolcottParker,v. 12AdamsRice, 203; Gray,7 Gray,
Allen,3 324.Hazleton,v.CroninWinchester, 461;15 Gray,
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the made aAmes, J. The of peaceableassignee mortgage
condition,for breach of theupon mortgaged property,entry,

certified,October and this was sworn to and29,1861, entry duly
recorded, in with the of the Gen. Sts.compliance requirements

140, Whether,2. under the the of thatcircumstances,c. effect§
and three to fulfilthe of withoutlapse attemptanyentry, years

the of been sufficient forever toconditions the hasmortgage,
foreclose of is submitted tothe the questionright redemption,
the court.

The is towhich the take andrequiredpossession mortgagee
maintain, toto in order an effectual foreclosure ofaccomplish

isthe no means a of thebymortgage, personal occupation
himself,estate or theeven actualmortgaged by appropriation

of the rents and It is a formal and a construct­profits. entry,
rather than a literal ofive ofIt is notaking possession. impor­

tance that it no in the is notItproduces change occupation.
an for the of and theentry purpose literally ousting expelling

but in the of this court in v. Men­mortgagor, language Swift
“dell, 357, 359,8 Cush. it is for the ofpurpose giving ample

and full notice to the that his ofmortgagor right willredeeming
be threein Even beforegone theyears.” ofpresent system

and the forcertifying breach ofrecording conditionentry was
wasestablished, it not that the andnecessary entry possession

of the should be notorious andmortgagee but thepublic, object
“the law that theof was know when the threemortgagor may

commence, which his to redeembeyond will cease.”rightyears
Smith,v. 17 Mass. aThayer 429,See case which im­certainly

actual to thethat notice is to aequivalent con­plies mortgagor
tinued The of thepossession. certificate is aregistration full
and notice toauthoritative all of the fact and date ofpersons
the of the cause of suchmortgagee’s peaceable entry; entry,

the breach of and of hiscondition; to fore­namely, purpose
his intention to the;close keepnecessarily implying possession

threehad for the term ofhe Thisacquired, years.lawfully
the of the a and act,makes asentry mortgagee legal binding

the and andbetween affords full con­mortgagor mortgagee,
haystructive notice of all the material facts to all other persons
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Conant,tooccasion know and act them. v.ing Bennettupon
10 163. recorded,Cush. If the be it is im-entry duly wholly

whethermaterial the owner of of hadthe equity redemption
actual orof it a smallnot. Anknowledge entry upon portion
of a tract is of lotssufficient. on one severallarge An entry

in sufficient,included the alsosame is theymortgage though
be remotequite from each other. It is no validmay objection

to such made time,that it was in the and was in-entry night
“tended to be Drake,secret. v. 8 Allen,Ellis 161. Permitting

the to in of the iscontinue themortgagor occupation premises
also held not to an fordefeat the of foreclosure.operation entry
The rule of law as held to be,now seems that the theentry by

for condition the ofbroken, in wit-mortgagee twopresence
nesses, and a certificate thereof sworn to before aduly justice
of recorded,the and all thatare is topeace, effectduly necessary

“ 107,a foreclosure.” the in 2,Since the Rev. Sts. c.provision §
for the of ofevidence the therecording thisentry mortgagee,
must be considered notice,constructive which allby persons

ascertain the relation thewhich holds tomay themortgagee
and the and all under him, areproperty; mortgagor, claiming

from to hisconclusively prevented holding adversely paramount
Ib. 163. 5right.” Porter,v.Lennon 318.Gray,

There would seem then to be no doubt that the ismortgage
unlessforeclosed, the suit theeffectually insurancebrought by

as of the Moorecompany, mortgage, against R.assignees
and andthe recitals in their writ in their deedFletcher, of the
to the are be deemed conclusive,defendant topremises as mat-

law,ter of that the didthe not retainupon point mortgagee
the Butwhich had been taken. thispossession plaintiff was
not a to notthat suit. He does claim underparty titleany
derived since the of that suit fromcommencement Moore R.

isFletcher. It true that in a of theentrywrit demandant de-
scribes himself as of andout thepossession, tenantrepresents
as for the time in but as apossession,, hold-being wrongdoer,

theout true It is not uncommon for aowner.ing toparty
disseised,elect .to consider as in orderhimself to his title intry

; mayaa.real action and it is clear that admit thepartyvery
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actual another,of offor the sake the with-possession remedy,
out such Johnson,to be lawful. v.Dorrelladmitting possession
17 Pick. 263. It would be a considerable stretch of a purely

ruleartificial to that a technical and formal admission ofsay
kind,this made for the sake aof convenientenforcing remedy,

and not intended as fact,a literal of matter ofthedescription
should as aoperate favor of a thirdconclusive admission in

who was not aperson, or to the suit. There is noparty privy
or for that waslegal imperative that suitnecessity holding

for the foreclosure theof It wasbrought mortgage. brought
a that had no and didof notagainst party right redemption,

claim to hold the but was of awhose title that ten-equity, only
will,ant at or mostat a tenant from to and it is diffi-year year;

cult to see how a conditional if asuch hadjudgment, judgment
been couldobtained, have been of avail the trueagainstany

of theowner of who had never been maáeequity aredemption,
to the suit. A writ of to foreclose is in aparty effect billentry

in to foreclose, and the owner theequity of ofright redemption
is an Walcutt v. 14indispensable party. Spencer, Mass. 409.

Fowley,v. 5Palmer 545. TheGray, takenjudgment actually
thewas not conditiotial but the common law and itjudgment,

has been held that a even condition,after breach ofmortgagee,
at law,common when the of the suitjudgmentmay take object

is not to foreclose the 13 Mass. 515.Kemp,Green v.mortgage.
There are numerous authorities to the effect that the bringing

suit,of a even for foreclosure,such the of is not anpurpose
abandonment of the v.taken. Merriampossession previously
Merriam, 6 Cush. 91. Mann 4 de-Earle,v. 299. TheGray,

title,in that suitmandant was under a andmortgageclaiming
could not his seisin to be than mort-other “inlawfully allege

129, ofGen. Sts. c. 3. The form his declaration isgage.” §
therefore far from an indication that the suit wasvery being

for No theforeclosure. use was in fact made of writbrought
after threeof taken out the until thepossession upon judgment,

from the hadoriginal entryyears expired.
It to us then that hasthe who that kindappears mortgagee,
possessionof is and for thewhich sufficient purposenecessary
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of foreclosure, no meansthe constructive possession, bynamely,
admits himself out of or waives the benefit of hispossession,
formal so far as the of the and himself areownerentry, equity
concerned, a awilt of mereby entry against strangerbringing
or Valentine,The case of v. 5 Pick.Fay 418,wrongdoer. upon
which which decided before ourrelies,the and wasplaintiff

bar inact wenf into differs from the case at sev-effect,practice
material That was the case a suit mort-ofparticulars. byeral

for offoreclosure,for breach condition,mortgagorgagee against
in conditional was entered. Some monthswhich the judgment,

entered,the pais,after of the inthe date mortgageejudgment
of for breach ofwitnesses,in the condition. About apresence

alater, out writ ofhe sued theupon conditionalpossessionyear
obtained,which he had and delivered the writ atojudgment dep-

sheriff, it and madewho executed return that he had deliv-uty
toered the The courtmortgagee heldpossession accordingly.

a waiver ofthe under the writ was thethat entry previous entry
suitbar,case at the was notIn the or inpais. factin necessarily

was not a suit theforeclose; it owner ofagainstsuit to thea
was andrendered;no conditional the writequity; judgment

used, after three from thewas date ofyearsof onlypossession
had forof condition theexpired,the for breach purposeentry

intruder, andand not for theof a puttingstrangerremoving
titlehis out of.one possession.or Theholdinganymortgagor

237,Maine, cited the27Kelley,v. wasby plaintiff,Smithcase of
concerned,is on thethisfar as ofdecided, pointso authority
incourts, theirBoth renderingv. Valentine. judgments,Fay

is in like thatthat ofrespect principlecase in athat thesay
afterhis tenant thefrom ofexpirationrent aacceptinglandlord

under thewhich circum-peculiaran analogytonotice quit;
somewhatis remote.bar certainlyof the case atstances

foreclosure,thehold whichuponwe thereasonsFor these
and theeffectual; orderbeen thereforerelies, to havedefendant
dismissed,Bill with costs.bemust


