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ital stock of the company, and affected the relative value of the
shares held by the trustees. They held a smaller proportion of
the whole capital stock after the creation of the shares, than
before. Shareholders were authorized by vote of the company
to take each his proportion of these shares at par; or allow the
direztors to sell them, and take each his dividend out of the
avails. One who took the shares took them as capital stock,
and not as income ; and one who permitted the directors to sell
them, and took his proportion in cash, took the avails of cap-
ital stock which he had allowed to be sold. As the money to
be received by the: company for shares sold was not to be in-
vested in improvements of the road or additions, but to be dis-
tributed in form of a dividend, the 5157 shares were simply an
increase of the nominal value of the corporate property which
constituted capital stock.

Thus it appears that the trustees, by neglecting to take the
shares, which would have been capital and not income if they
had taken them, and by allowing the directors to sell them and
pay them the avails, have changed the form of the transaction,
but not its substance. They have received what stands in place
of a part of the capital stock of the road, as really as if they
had received the shares and sold them. In substance, it is a
dividend of newly created stock, with an option to have it
turned into cash by a sale of the stock. It ought to be held by
the trustees as representing capital, and not income.

Decree accordingly.

Scroorn District v MgeprieLp vs. Boston, Hartrorp &
Erie Ramurosp Company.

Under a declaration in contract, which alleges the receipt by the defendants, as common
carriers, of goods for transportation to the plaintiff, and the injury of the goods, *through
the fault of the defendants,” while in their care and custody, and before delivery to the
plaintiff, the plaintiff may recover for an injury of the goods through their actual negli-
gence.

A special contract between the shipper of goods and a common carrier, for their carriage at
the shipper’s risk of injury during transportation, does net exempt the carrier from lia.
bility for an injury caused to the goods, during transportation, by his own zegligence.
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ConTract. The declaration contained two counts, each for
the destruction of a cast iron furnace cone, and in form-as fol-
lows: ¢ And the plaintiffs say that the defendants are common
carriers of merchandise over their railroad from Boston to Med-
field ; that, by order of the plaintiffs, Gardner Chilson delivered
to the defendants, as such common carriers, a certain cast iron
cone (so called) for a furnace, the property of the plaintiffs,
which the defendants received, as such common carriers, and
agreed to deliver to the plaintiffs, at the depot of the defendants
in Medfield, for a reasonable compensation; that said cone was,
when received by the defendants, whole, sound and in good con-
dition; that, while said cone was in the care and custody of the
defendants, and before it was delivered to the plaintiffs, as afore-
said, and while the defendants were responsible therefor, said
cone was broken and destroyed, through the fault of the defend-
ants and their servants.”

The defendants answered “that they admit that they received
for transportation two furnace cones, as alleged, and that said
cones were cracked or fractured ; but they say that said erack or
fracture in said cones existed prior to their receipt by the said
corporation ; and they deny that said cones were whole or in
good condition when so received, or that while said cones were
in their care or custody, or while the defendants were respon-
sible therefor, said cones were broken, destroyed or injured; and
they deny that said cones were in any way injured or destroyed
by the defendants or their agents, either with or without fault on
their part. And the defendants further say that they used all
reasonable and proper care and diligence in the charge, manage-
ment and handling of the said cones while in their possession
and under their control; and that, even if they were broken or
injured while so in their possession, still the defendants, while
in the exercise of such reasonable care and diligence, were not
liable for such injury, if any, because, by notice brought home
to the plaintiffs, and to Gardner Chilson, from whom the de-
fendants received the same, and wnich was assented to by them,
and through the special contract created thereby, as well as by
the low rate of freight paid for the carriage of said cones, the
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same were taken as castings at the owners’ risk of fracture oz
injury dwring the course of transportation, loading and unload-
ing. And the defendants deny that they owe the plaintiffs the
sum claimed in their writ and declaration, or any other sum or
sums whatsoever.”

Trial and verdict for the plaintiffs in the superior court, before
Wilkinson, J., who allowed this bill of exceptions:

“ This was an action against the defendants as common car-
riers. The declaration and answer may be referred to as a part
of the bill of exceptions. In his address to the jury, the counsel
for the plaintiffs commenced to argue on the question of actual
negligence on the part of the defendants; to which their coun-
sel objected, on the ground that the declaration counted only
on the liability as insurers, and not on negligence, and requested
the judge to sustain his objection. The judge declined so to
do; and afterwards charged the jury on the point of negligence,
stating that for this the road would be liable, even if the jury
found the special contract to have been made, and directed them
to find specially on this issue of actual negligence. The jury,
through their foreman, stated that they found the defendants
were guilty of negligence, To this ruling and charge of the
court the defendants excepted.” '

H. F. Smith, for the defendants.

W. Colbwrn, for the plaintiffs.

Grav, J. The declaration is in contract against the defend-
ants as common carriers. It alleges that the defendants, as
common carriers, received the plaintiffs’ castings, and agreed to
deliver them to the plaintiffs at the place of destination, for a
reasonable compensation; and that the castings, while in the
care and custody of the defendants, and while they were respon-
sible therefor, were broken and destroyed through the fault of
the defendants and their servants. It thus in substance and
effect alleges that the defendants as common earriers received
the plaintiffs’ property and agreed to transport it for hire to ivs
destination, and that it was injured and destroyed through their
negligence. The form of the declaration is not to be com
mended; but it was not demurred to in the court below, and
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cannot therefore be objected to in this court. 'The answer ad-
mits that the defendants received the castings for transportation
as alleged in the declaration, that is to say, as common carriers;
and denies that the castings were broken or destroyed while in
their care and custody, or while they were responsible therefor,
either by the fault of themselves or their agents, or otherwise.
The defendants at the trial objected to the case being argued to
-the jury on the issue of actual negligence on their part, ‘upon
the very ground that the declaration counted only on their lia-
bility as insurers, which is as much as' to say, as common car-
riers. And their bill of exceptions states that it was an action
against them as common carriers. It is not therefore open to
them now to deny that the declaration sufficiently charges them
as common carriers for the injury of the plaintiffs’ goods., Alder
v. Pearson, 3 Gray, 342. Batchelder v. Batchelder, 2 Allen, 105,
A common carrier is liable, in contract as well as in tort, for
goods received to be carried by him, and injured either by the
negligence of himself or his servants, or by any other cause,
except the act of God or public enemies. In a declaration in
contract against a common carmrier, it is common, though not
necessary, to allege that the goods were injured by the negli-
gence of himself and his servants. Dale v. Hall, 1 Wils. 281.
Richards v. London, Brighton & Southcoast Railway Co. 7 C. B.
839. 2 Chit. PL (6th Am.ed.) 117. And under such a declara-
tion actual negligence may be given in evidence. In Forward
v. Pittard, 1 T. R. 33, Lord Mansfield summed up the law on
this subject thus: “ It appears from all the cases for a hundred
years back, that there are events for which the carrier is liable
independent of his contract. By the nature of his contract, he
is liable for all due care and diligence ; and for any negligence
he is suable on his contract. But there is a further degree of
responsibility by the custom of tke realm, that is, by the com-
mon law; a carrier is in the nature of an insurer.” And in
Trent & Mersey Navigation v. Wood, 4 Doug. 291, Mr. Justice
Baller said : « Negligence in point of fact should in general be
proved, but negligence in point of law is sufficient if the facts
proved show what the law calls negligence.” See also Smith ¢
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Horne, 8 Taunt. 144; S. C. 2 Moore, 18. By the allegations
in the declaration and the denials in the answer, negligence was
put in issue; andif proof of actual negligence was not necessary
to snpport the action, its admission affords the defendants no
ground of exception. i

The answer further alleges that the defendants used all rea-
sonable and proper care and diligence in the charge, manage-
ment and handling of the castings while in their possession and
under their control; and that, even if they were broken or in-
jured while so in their possession, still the defendants, while in
the exercise of such reasonable care and diligence, were not lia-
ble for such injury, if any, because, by special contract between
the parties, the same were taken at the owners’ risk of fracture
or injury during the course of transportation, loading or unload-
ing. But the special contract here set up is not alleged, and
could not by law be permitted, to exempt the defendants from
liability for injuries by their own negligence. New Jersey Steam
Navigation Co.v. Merchants' Bank, 6 How. 344, 383. Sguire v.
New York Central Railroad Co. 98 Mass. 239, and cases there
cited. Pennsylvania Railroad Co. v. Butler, 57 Penn. State,
335. Welsh v. Pittsburgh, Fort Wayne & Chicago Railroad Co.
10 Ohio State, 65. In Wyld v. Pickford, 8 M. & W. 458, Baron
Parke, speaking of a special coniract, said : « Probably the effect
of such a contract would be only to exclude certain losses, leaving
the carrier liable as upon the custom of England for the remain-
der” See also Clark v. Barnwell, 12 How. 272, 280, It might
perhaps be necessary, under the English practice, when a special
contract is pleaded, that the plaintiff should file a replication
nlleging negligence. See Buit v. Great Western Railway Co.

11 C. B.140. But under our practice act, no replication having .

been ordered by the court, the plaintiffs might, without further
pleading, disprove the defendants’ allegation that they exer-
cised reasonable and proper care and diligence. Gen. Sts.
e, 129, § 23. If that allegation was disproved, the defence
, ‘founded on the special contract was not sustained. Kvidence
of actual negligence was therefore competent and material on
this issue.




OCTOBER 1869. . 557

Pratt ». Ogdensburg & Lake Champlain Railroad Company.

The defendants must be confined to the objections made
at the trial and stated in the bill of exceptions. No question
was raised of the burden of proof; nor of variance between the
contract alleged in the declaration and that set up in the answer.
The only exceptions taken were to the refusal of the judge to
sustain the objection that actual negligence was no ground for
charging the defendants under a declaration counting on their
liability as insurers; and fo the instruction that, even if the jury
found the special contract to have been made, the defendants
would be still liable for negligence.

In the opinion of the majority of the court, and for the rea-
sons already stated, both of these rulings were correct, and there
is therefore no ground upon which the defendants’ exceptions
can be sustained. Ezceptions overruled.

JerrERsON PrarTT & another vs. OebpEnsBURe & liakr Cuam-
praiN RaiLroap Company & others.

On the trial of an action against three railroad corporations, whose roads form a continuouns
line, to recover for goods delivered on the several roads for transportation over the line,
and destroyed by fire on the third road in the course of transportation, evidence of dec-
Jarations of a master of transportation employed by the second and third corporatioms,
not accompanying or forming part of any official act, nor within the scope of his author-
ity, is inadmissible against either defendant.

On the trial of an action to charge common carriers with the loss of goods burned in one
of their railroad cars, the defendants contended that the fire was caused hy the plaintiff’s
negligence in putting hay into the car, and the judge, in reply to a request of the defend~
ants for a ruling that, if' the plaintiff put combustibles into the car in violation of their
rules, or did so negligently or wrongfully independently of the rules, and the fire was
caused thereby, he could not recover, instructed the jury only, that the plaintiff could not
recover, if, knowing the rules, and in violation of them, he put combustibles into the car
without the consent of the defendants, and this occasioned the loss. Held, that the de-
fendants had good ground of exception. -

On the trial of an action to charge three railroad corporations, whose roads formed a contin-
uous line, with the loss of goods delivered to one of them for transportation over the line,
without any written contract, and bursed on the road of another of them in course of
transportation, no written agreement between the defendants concerning mutual trans-
portation of goods over their roads was shown to exist; there was conflicting parol evi-
dence as to what were the terms of the plaintiff’s contract for the transportation of hia

- goods, and what were the arrangements, if any, of the defendants, for mutual Hability
for goods carried over the line; and a bill of exceptions, allowed to a ruling of the judge
that the defendants were liable jointly if either was liable, omitted to state the facts
on which the ruling was based. Held, that the exceptions must be sustained.
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