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v. Hartford & Erie Railroadin Medfield Boston,School District Company.

and value of thestock of the affected the relativeital company,
trustees. a ofheld the held smallershares They proportionby

shares,the stock after the creation of the thanwhole capital
before. Shareholders were authorized vote of the companyby

orto take each his of these shares at allow theproportion par;
and each his dividend out of thethem,to sell takedirectors

stock,took the shares took them asavails. One who capital
sellincome;as and one who the directors toand not permitted

cash, took availsin the ofthem, and took his cap-proportion
to be sold. As thehe had allowed toital stock which money

befor shares sold was not to in-be received the. companyby
of road or but to beadditions,in the dis-vested improvements

dividend,a the 5157 shares were antributed in form of simply
value of the whichincrease of the nominal corporate property

constituted stock.capital
trustees,Thus it that the to take theappears by neglecting

been and not income ifshares, would havewhich capital they
the directors to sell themthem, and andhad taken allowingby

the form of theavails, transaction,them the have changedpay
have received what stands innot its substance.but They place

road,stock of the as as ifof theof a capital really theypart
substance,and sold them. In it isreceived the shares ahad

stock, with an to havecreated itoptiondividend of newly
the stock. It to be helda sale ofturned into cash oughtby by

and not income.trustees as capital,the representing
Decree accordingly.

vs. Hartfordin Medfield &School District Boston,

Company.Erie Railroad

alleges the the as commonreceipt bya declaration in whichcontract, defendants,Under
injury goods, “throughand the of thegoods for to theofcarriers, transportation plaintiff,

and beforecare and toin their thecustody,the fault of the whiledefendants,” delivery
throughgoodsinjury negli-the their actualan ofthe recover forplaintiff, plaintiff may

gence.
carriagefor theirgoods and a common carrier,thecontract between of atA special shipper

thedoes not carrierinjury during fromexempt 11a*the risk of transportation,shipper’s
negligence.during hisgoods, owninjury byan caused the transportation,for tobility
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in v. & Erie RailroadMedfield Hartford Company.School District Boston,

counts, each foitwoThe declaration containedConteact.

cone, and in form-as fol-the of a iron furnacedestruction cast
“ are commonlows : the that the defendantsAnd sayplaintiffs

to Med-from Bostonof merchandise over their railroadcarriers
deliveredof Chilsonthat, the Gardner;field orderby plaintiffs,

carriers, cast ironas a certaindefendants,to the such common
a of thefurnace,for thecone plaintiffs,property(so called)

carriers, andthe as commonreceived,which defendants such
to to the at the of the defendantsdeliver depotagreed plaintiffs,

Medfield, was,a reasonable that said conein for compensation;
the sound and in con-whole,received defendants, goodwhen by

in care and ofthat,dition said was the the; while cone custody
the asdefendants, delivered to afore-and before it was plaintiffs,

therefor,said, and the defendants were saidwhile responsible
and the fault of the defend-cone was broken throughdestroyed,

and servants.”ants their
“ that admit receivedThe defendants answered that theythey

that saidtwo furnace as andcones,for transportation alleged,
or said crack orwere fractured but that;cones cracked they say

thein existed to their saidfracture said cones prior receipt by
inand that said cones were whole orcorporation; they deny

received, while cones werecondition when so or that saidgood
or ortheir care while the defendants werein respon-custody,

therefor, said cones were or andbroken,sible destroyed injured;
said inthat cones were ordeny injured destroyedthey any way

or theirthe defendants either with or without fault onagents,by
the defendantsAnd further that used alltheir part. say they

and care and in thereasonable proper diligence charge, manage-
and of said inment the cones theirwhilehandling possession

under their and even if broken orcontrol; that,and werethey
defendants,while so in their still the whilepossession,injured

of such reasonable care and were notthe exercisein diligence,
because,for such if notice homeinjury, any, broughtliable by

Chilson,and tothe Gardner from whom the de-to plaintiffs,
them,the and tosame,received wnich was assented byfendants

the ascontract created well asspecialand through bythereby,
cones,fat thelow rate of of said thefreight carriagethe paid
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as of fracture ossame were taken at the owners’ riskcastings
unload-the andcourse of transportation, loadinginjury during

theAnd the defendants owe thethat plaintiffsing. deny they
sumsum in their or other ordeclaration,claimed writ and any

sums whatsoever.”
court, beforeTrial and verdict for the in theplaintiffs superior

J.,Wilkinson, who allowed this bill of :exceptions
“ This an car-was action the defendants as commonagainst

to as ariers. The answer be referred partdeclaration and may
of the bill of the the counselIn his address toexceptions. jury,
for of actualthe commenced to on the questionplaintiffs argue

todefendants;on the the which their coun-ofpartnegligence
sel theon that the declaration countedobjected, ground only

the as insurers,on and not on and requestedliability negligence,
the soto sustain The declined tohisjudge objection. judge

anddo; afterwards the on the ofpointcharged jury negligence,
liable,that for this if thethe road would be evenstating jury

made,found the contract to have been and directed themspecial
to find on this issue of actual Thespecially negligence. jury,

their stated that found the defendantsforeman,through they
were and of theof To this ruling chargeguilty negligence.
court the defendants excepted.”

Smith,H. F. for the defendants.
Colburn, for theW. plaintiffs.

The declaration is in contract the defend-againstJ.Gray,

defendants, asants as carriers. It that thecommon alleges
the and tocarriers,common received plaintiffs’ castings, agreed

destination,of forthe at the adeliver them to placeplaintiffs
inand the while thereasonable that castings,compensation;

defendants, while weretheythe and respon-care and ofcustody
the fault oftherefor, andwere broken destroyed throughsible

inthus substance andand servants. Itthe defendants their
carriersthe as common receivedthat defendantseffect alleges

toit for hire itstoand transportthe plaintiffs’ agreedproperty
theirthroughand that anddestination, it was injured destroyed

beis to comof the declaration notThe formnegligence.
below,in the courtit not tobut was demurredmended; and
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ad-The answerbe to in this court.cannot therefore objected
the forreceived castings transportationmits that the defendants

as common earners;that is todeclaration,as in the say,alleged
inor whilewere brokendenies that the destroyedand castings

therefor,wereand or while responsibletheir care custody, they
oror their otherwise.the fault of themselves agents,either by

the case totoat the trial being arguedThe defendants objected
on theirof actual uponthe on the issue part,negligencejury

counted on their lia-declarationthe that the onlyvery ground
is much as' to as common car-insurers, asas which say,bility

of states that it antheir bill was actionriers. And exceptions
is not thereforecommon carriers. It tothem as openagainst

that the declaration themthem to sufficiently chargesnow deny
of theas carriers for the Aldenplaintiffs’common goods.injury

v. 2Batchelder, Allen,v. 3 342. Batchelder 105.Pearson, Gray,
well,contract asliable,is in as fortort,A common carrier in

him, andto be carried either thereceived injuredby bygoods
or his orservants,of himself other cause,by anynegligence

enemies. aact of God or In declaration intheexcept public
carrier, common,it isa notcommoncontract thoughagainst

were theto that the injured bygoodsallege negli­necessary,
servants. v. Hall,of and his Dale 1 Wils.himself 281.gence

London, Railwayv. 7Richards Southcoast Co. C.Brighton B.&
839. 2 Chit. Pl. Am. 117. And under such a declara­ed.)(6th

be inactual evidence. Intion Forwardmay givennegligence
33,Pittard, T. R. Lord Mansfield summed thev. 1 law onup
“thus : It from all the cases for athis hundredappearssubject

there are forback, that events which the carrier is liableyears
of his contract. the nature of hisBy contract, heindependent

for all due care and for;liable andis diligence any negligence
on his contract. But there is a furtheris suable ofhe degree

the custom of the realm, is,that the com­byresponsibility by
a incarrier is the nature of anlaw; insurer.” And inmon

Wood,v. 4Mersey 291, Mr. JusticeTrent & Navigation Doug.
“ in of fact should in besaid : pointNegligence generalBuller

of is sufficient thebut in law if factspointnegligenceproved,
v.what the calls See also Smithshow law negligence.”proved
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Moore,Horne, 8 Taunt. 2 theS. C. 18.144; By allegations
answer,in the declaration and the denials in the wasnegligence

in and if of was notissue; actualput proof negligence necessary
to thethe its admission affords defendants nosupport action,

ofground exception.
The answer that the defendantsfurther used all rea­alleges

sonable and andcare in theproper diligence charge, manage­
ment and of the while in their andcastings possessionhandling
under control; that,their and even if were broken or in­they

while so in their still thejured defendants, while inpossession,
the exercise of such carereasonable and not lia­werediligence,
ble because,for such if contract betweeninjury, any, by special
the the same were taken at the owners’ risk ofparties, fracture
or coursethe of or unload­injury during transportation, loading

But the contract here set is noting. special andup alleged,
could not law be to the defendants fromby permitted, exempt

for their own Jerseyinjuries New Steamliability by negligence.
Bank, 344,Co. v. Merchants' 6 SquireHow. 383. v.Navigation

239,New York Central Railroad Co. 98 Mass. and cases there
cited. Pennsylvania Butler, State,Railroad Co. v. 57 Penn.
335. v. WayneWelsh Fort RailroadPittsburgh, Co.Chicago&

State, WyldOhio 65. In W. 458,10 v. 8 M. BaronPickford, &
“Parke, contract,of a said : the effectspeaking special Probably

a losses,of such contract would be to exclude certainonly leaving
the carrier liable as the custom of for the remain­upon England

also Barnwell, 272,der.” See Clark v. 12 How. 280. It might
be under the when aEnglish practice, specialperhaps necessary,
is the file acontract that should replicationpleaded, plaintiff

Railwayv. Co.See Butt Great Westernalleging negligence.
noact,C. B. 140. But under our11 practice replication having

court,ordered the the without furtherbeen plaintiffs might,by
exer­the defendants’ thatdisprove allegation theypleading,

reasonable and care and Gen. Sts.cised diligence.proper
defence23. that the129, If wasc. allegation disproved,§

Evidencenot sustained.‘bunded on the contract wasspecial
materialand onof actual was therefore competentnegligence

issue.this
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Ogdensburgv.Pratt & Lake RailroadChamplain Company.

must be to theThe defendants confined madeobjections
trial in ofat the and stated the bill Noexceptions. question

raised of the burden of nor of between thewas varianceproof;
thatcontract in the declaration and set in the answer.alleged up

The taken the thewere to refusal of toonly exceptions judge
the thatsustain actual was no forobjection groundnegligence

the defendants under a ondeclaration theircharging counting
as and to even if theinsurers; that,the instructionliability jury

found the contract made,to been the defendantshavespecial
be still forwould liable negligence.

court,theIn of the of the and for the rea-opinion majority
both ofstated, correct,sons these were and therealready rulings

therefore no theis which defendants’ground upon exceptions
becan sustained. Exceptions overruled.

OgdensburgPrattJefferson & another vs. Lake& Cham­
plain CompanyRailroad & others.

againsttrial of anOn the action three railroad form awhose roads continuonacorporations,
goodsto recover for delivered on the several roads forline, over thetransportation line,

and fire the thirdon road in the course ofdestroyed evidence ofby dec-transportation,
larations of a master of thetransportation second and thirdemployed by corporations,

formingaccompanyingnot or of official nor ofpart within the hisany act, scope author-
against eitheris inadmissible defendant.ity,

chargetrial goodsthe of an action to commonOn carriers with the loss of burned in one
of their railroad the thecars, defendants contended that fire was caused theby plaintiff’s
negligence putting judge,in into the and the in to a of the defend-replyhay car, request

rulingants for a if the into the car incombustibles violation of theirthat, plaintiff put
negligently wrongfullyor did so or of the and the firerules, wasrules,independently

jurycaused he could not the thatinstructed the could notthereby, recover, plaintiffonly,
knowing the and in herecover, if, violation of combustibles into the carrules, them, put

thewithout consent of the and this occasioned the loss. that the de-defendants, Held,
•good groundfendants had of exception.

chargetrialthe of anOn action to three railroad whose roads formed acorporations, contin-
goodsuous with the loss of delivered to of them for overline, one thetransportation line,

and road of them inwritten burned on the another ofanywithout course ofcontract,
agreement concerningno written between the defendants mutual trans-transportation,

goods conflictingof their roadsover was shown to there wasexist; evi-portation paroi
as to terms ofdence what were the the contract for the of hisplaintiff’s transportation

' goods, arrangements,and what were the if of the for mutualany, defendants, liability
goods ruling jndgeline;for and a billcarried over the of allowed to a of theexceptions,

jointlythe liabledefendants were if either was omitted to statethat the factsliable,
rulingtheon based. mustwhich was that the be sustained.Held, exceptions

vi.vol. 37


