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and that the beforecreditors; andlaying defrauding assignee,
election,his deed to the made his manifestedtenant,making

and the estateclear acts of andby unequivocal uponentering
the and to thosenotice to tothegiving mortgagor, mortgagee,

time,in to avoid the Thatat the evi-possession mortgage.
dence should have been admitted.

the for amotion of the demandant conditionalUpon judg­
ment, ,duethe of the amount thequestion wasupon mortgage
to be settled same as a bill intheupon uponprinciples equity

the to the land from thebetween same redeemparties mortgage;
and the tenant have been to show the real con­should permitted

of evidence of the actualsideration the amountmortgage, by
thesecured,of claims as well as ofvalid thereby contingent

bond,of the under the the amount named inliability mortgagee
consideration,thewhich formed of both of must bewhichpart

or in order fixascertained estimated to the terms of the condi­
Peirce,tional v. 24 Pick.Wearse 141. Holbrook v.judgment.

Bliss, Allen,9 69. sustained.Exceptions

Dean vs. P.John Samuel Emerson.

“on a of in a inimposedThe order suitappointed, commis-duty person by court, equity,
hear tosioner the and such of the evidence asto and eitherreportparties, facts, party

is that of in ona master and his conclusionsdesire,” of factmay chancery; questions
have reasonable in their and not beare to set asideevery withoutpresumption favor,

of mistakeclear or error.proof
having covenanted with theThe on the of a firmdefendant, dissolution for theplaintiff

udaguerreotypeofmanufacture of which had beenmaterials, they members, not, directly
to enteror or or in be orindirectly, into, on, interested furnish tocarry way in,any any

regardinor information that businesspersons to,” within certain neverthe­person limits,
with a third aforme! new withinless said limits for thatperson hadpartnership business,

charge visitings financial thewho! of new travelled thethe aboutpartnership, country,
introducing goodsthe andthe of old the offirm,customers the new and re­partnership,

commission sales. findingceived a on all that these afacts warranted thatHeld, th«
injurywas liable all the tofor occasioned thedefendant the establishment ofplaintiff by

the new partnership.
inB. into an indenture which B. not inA. and entered covenanted to be interested a certain

a andwithin certain also covenanted not to bebusiness for fivecounty, interested, years
the United that B. liable asame business within States. was forHeld,in the breach of

mightalthough the second covenant be void restraintfirst as in ofcovenant,the trade.
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the de-enforceis toJ. This bill inGray, broughtequity
theandexecuted himselfindenture,covenants in anfendant’s by

of adissolution1865,October,the theon 27th of uponplaintiff
namethem under thebetweenexistingpartnership previously

in&-Emerson, defendant,the consider-of Dean and whichby
soldhim theation of ten thousand dollars to plaintiff,bypaid

“ intitle and interestand to the all hisassigned plaintiff right,
thetoand the realunto both and belongingproperty, personal,

of the businessaforesaid, branchthatcopartnership including
thein M. awhich Horace Heddon is third partner,” excepting

thataccounts due and on it was thehand; agreed plain-moneys
theoftiff should retain the books and settle the affairs partner-

that,“and from the and tobe collectedon handship, moneys
all andfirms,from due to firm he debtsthe accounts said or pay

and a reasonableliabilities withinthem,outstanding against
time over to the one ofsaid Emerson half the balancepay

Emerson,to said of thethe Dean & and one thirdbelonging
”Dean, and theHeddon;balance to Emerson andbelonging

“defendant, aforesaid,the further covenantsfor consideration
Dean, not,said that heand to and with the willJohnagrees

beon,or or or ininto,enter wayindirectly, carry anydirectly
in,interested or furnish to or informationpersonany persons

andto, the business ofin manufacturing daguerreotyperegard
materials, of the Worces-within the limits ofcountyambrotype

andfor the same consideration he further covenantster; and
Dean, not,willwith the said that he directlyto and Johnagrees

be interestedon,into or inor enter or waycarry anyindirectly,
to,inor informationin, or furnish to regardany person persons

or ma-ofthe business daguerreotype ambrotypemanufacturing
ofStates, for the termlimits of the Unitedterials, within the

from date.”five thisyears
account,bill for an anThe compensation,injunction,prays

it orderedanswer,of the wasand further relief. After the filing
“ be he isNelson,L. andthe court that Thomas Esquire,by

action, tonamedin the abovecommissionerappointedhereby
asto such of the evidencefacts,and andhear the parties, report
asdesire, and make thereof to the courteither reportparty may
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soon tobe;as and if either shall be-may appearneglectparty
fore commissioner,said after been notified of thehaving duly
time and of the shall havethe said commissionerplace meeting,
power to exproceed parte.”

”“the word commissioner is used in thisAlthough general
“order, the it facts,Mr. Nelson toduty imposed by upon report

evidence,and such of the as desire,”either showsparty may
that tohe is act as a' master in it towhose isdutychancery,

his own ofreport conclusions fact all matters referred toupon
him, also,and if the eitherdirected court and byby requested

so much of as bethe evidence offered before himparty, may
to enable court the of his find­the to test correctnessnecessary

in eithertakenings respect, uponany specific exceptions by
v.Willock,to his v. 6 Ves. 605. JohnstonLeeparty report.

1Reardon, 54. In re 3 305.Hemiup,Molloy, Paige, Sparhawk
v. 5 InWills, 103,423. v. Wheat.Handy, 11Gray, Harding

Chief the126, Justice Marshall word “commissioner”applied
“to a master, and defined his asduties It be ob­follows : may

served, that it is not the of court to inves­agenerally, province
items of an Theaccount. oftigate the master is receivedreport

true,as nowhen is taken and; the áre toexception exceptions
be so far as are theonlyregarded they supported by special

master,statements of the or evidence, which to beby ought
the abefore court reference to the testi­brought by particular

on which the relies. Were otherwise,it wereexceptormony
the to lookcourt into the immense mass of laid beforetestimony

commissioner, thethe reference to him would of littlebe avail.
indeed,Such need not betestimony, further than it isreported

torelied oron support, explain aoppose particular exception.”
settled, isIt is and towell be borne in mind inimportant pass­

tothe the master’s that theing upon exceptions report, report
of a master of him,fact referred toupon questions depending

a ofconflict has reasonableupon testimony, every presumption
favor, and is entitled toin its as much theas verdict ofweight

his area and conclusions not to be set aside or modifiedjury;
errorwithout clear of or mistake onproof his Adamspart.

v. 7 Cush. 220. Mason v. 3Brown, Crosby, Woodb. Min.&
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Izard, v. Ib.Bruere,1 Stockt. 309. SinnicksonBodine,v.258.
659.

master,theascase,The facts of this byundisputed reported
a"formeddefendantare as follows: In the and the1858 plaintiff

framesmetalofand the manufactureinpartnership, engaged
of Worcester.theand similar infor pictures citydaguerreotypes

in businessa1863,In the connectionformedApril partnership
ofthe manufactureHeddon,Horace a skilled inM.with person
towerethe Emersonterms of which Dean &ferroplates, by

hiswas to contributecontribute the Heddonnecessary capital;
and toand in thesetime, talents "plates,experience making

them;his of manufacturingteach associates the art and mystery
onethirds, and Heddonand Dean Emerson were to have two&

Thisof the of the ofthird, businessprofits making ferroplates.
Emerson,business was conducted under the name of Dean &

business, in which Hed-but was from their otherkept separate
dissolution, andon had no interest. From that time until the

of ferro-extensive and business in the manufactureprofitable
itsthe becamecarriéd on andwas by finallypartnership,plates

and wholesalebusiness; its customers were chieflyprincipal
materials and in photo-dealers in used makingimplements

and other similar pictures. Daguerreotypesferrotypesgraphs,
silver;coatedare taken withupon copper plates ambrotypes

coatedand are thin ironplates;glass ferroplates platesupon
varnish, which the samewith are takenpictures processupon by

and are theircalled, size,as toambrotypes, according ferrotypes
The of andand ambrotypestintypes. making daguerreotypes

ceased of the1865,before the datehad Octobersubstantially
date,in suit. con-From and after that theindenture plaintiff

onto in framestinued Worcester the business of makingcarry
one inwith businessin connection and theMorgan, ferroplate

1868,Heddon, 1,with and untilMorganconnection January
also toHeddon and his interest theretired, transferredwhen

who has ever since on in Worcestercontinued to carryplaintiff,
of thebranches his Inbusiness,both with as partner.Morgan

1868,of established,the Phoenixthe Plate wasspring Company
ever sincehas been in the of manufacturebusinessand engaged
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in the of kindWorcester,of the same anding ferroplates city
Emerson,as those Dean and sincemadequality &formerly by

made Heddon the ostensible andDean; owner,by being the
defendant the financial and selling agent.ostensibly

The first taken the is to thedefendantexception by finding
“the masterof that the term and ambrotypedaguerreotype

materials,” as used at the date of the manufac-indenture by
turers and that class of customers to whom Dean Emerson&by

Thewere accustomed to sell their included ferroplates.goods,
numerous,witnesses this are and their statementsupon point

and are But a careful examinationopinions conflicting. upon
of theof the whole cannot that thewe findingsaytestimony

master is not sustained.
next has foundis,The matter of that the masterexception

inthat the defendant was a and the Phoenixowner partnerjoint
evidence of thePlate But the reported,Company. especially

declarations, warranted this also.defendant’s own finding
de-is, that the master has assessed theThe next exception

entire found him to havewith the beenfendant damage by
to the instead of suchoccasioned plaintiff, assessing only por-

acts theas was caused the oftion of the defendant.bydamage
facts, we see no sufficientfinds asBut the master ground(and

the defendantin these thathisfor respects,)findingsmodifying
a and in thenot interested as ownerwas partner jointonly

with Heddon the care andbusiness, and shared chargegeneral
and, with Heddon’s had the wholesame,of the authority,

business, checks,of theof the financial part drawingcharge
he,notes and but that ac-making purchases, beingsigning

Emerson,ofthe customers Dean and familiarwith &quainted
business,of their the cost of manu-manner conductingthewith

sold,the at which their had .beenfacture and prices goods
ofthe the customers Deantravelled about &visitingcountry,

Dean, and into the market theofEmerson, and introducing
aPlate and himself receivedof the Phoenix Company,goods

made in behalf of that Theseall saleson company.commission
done thethat all the acts tothe inference injurywarrantedfacts

the defendantacts in whichwere participatedtheof plaintiff
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v.Commonwealth M’Grath.

“ or in-not,in violation of thathis covenants he would directly
in,be interestedenter or or inon,intodirectly, any waycarry
to,or infurnish to or information regardanyany person persons

andthe business ambrotypeof manufacturing daguerreotype
materials.”

of themasterThe next of theis to theexception finding
forof as a basisamount sales the Phoenix Plateby Company
tohis estimate of notBut doesthisdamages. finding appear

tous have been the of evidence.against weight
in hisThe other of the masteris, thatsubjectonly exception

forassessment has not discriminated the damagesbetween
that thedefendant, andbreaches of the two covenants of the

of trade.second covenant is void restraintbecause in unlawful
business, forthat allBut it the to theappears injury plaintiff’s
the businessthe master has assessed arose fromwhich damages,

of articlesWorcester,established in the of and the sellingcity
in of firstmanufactured direct the covenant.there violation

divisible. WeAnd the two covenants are distinct andclearly
of second covenant.need not therefore consider the thevalidity

13 W.May, Price,Mallan v. 11 M. & 653. M. &W. Green v.
695, and 16 M. W. 346.&

all to the mas-The result that the defendant’sis, exceptions
areand,ter’s are as theoverruled, plaintiff’s exceptionsreport

on, athere benot insisted must
report.to the master’splaintiff,Decree the accordingfor

F. forVerry,F. Hoar & G. the plaintiffG.
theAldrich,P. for defendant.E.

Henry M’Grath.vs.Commonwealth

illegally selling intoxicatingforof athe on from a complaintAt appeal pol'ce court,trial,
he hadthe same whichthat weresales,the testified to two and theycomplainantliquors,

that was tes-fact therein that theand to the court. Held,of testifiedcomplained police
immaterial.in was. ofothers the to other itself,of police court, sales,timony

de-Complaint thethe court of againstto police Fitchburg
defend-Thefendant, liquors.for intoxicatingsellingillegally


