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MurphyJohn & wife vs. Lewis others.B. Deane &

A wagonof skids were laid and carriageway»over a thepair across from a insidewalk,
into the of passing alongdoor a warehouse. A the with a onsidewalk basketwoman,
one to although wagonercross over thearm, attempted she saw that the with twoskids,

preparingother men was to roll a cask wagonof oil from the the skidsheavy down into
the warehouse. She had lifted one of her feet over or the when one of theupon skids,

footing,three men from his theslipped and cask from their control and rolledescaped
down and againstmaimed her. In an wagonerupon action the of the to re-employers

damages injury havingcover for her as negligence,been caused his she forby asked
rulings: jury“That1. the for injurythe whether the was occasionedquestion was,

negligencethe or servant,conduct of the defendants’entirely by or whetherimproper
the herself far negligence,so contributed to the her own or wantplaintiff misfortune, by

negligenceof and care and caution,common that but such orfor want of ordi-ordinaiy
—care and caution her theon misfortune not have inpart, would thatnary happened,

”the would bethe first case entitled to inplaintiff and the second she would not;recover,
“ negligence,2. That mere orand want of care or notwill disentitle theordinary caution,

it negligence,to unless be such but for that want ofrecover, that, orplaintiff ordinary
might,care and the misfortune could not have ifnor the defendantscaution, happened,

neglectof theirthe exercise care on have of oravoided the theby part, consequences
rulingsof thecarelessness theHeld, that the correct ruleplaintiff.” were notrequested

governs injury negligence;of law which cases of but “whenever there isordinary by
negligence contributingon the of the or as a topart plaintiff directly, cause,proximate

injury negligencethethe occurrence from which such will thearises, plaintiffprevent
from and burden is the to establish either that hethe uponrecovery, always plaintiff

injury degreein of due that inhimself was the exercise or the is no attributable tocare,
” judgeon his ifwant of care and the submitted the case to theany proper part; that,

jury with sufficient instructions in with the correct rule thus theconformity stated, plain-
groundtiff had no of exception.

Tort. The thedeclaration was as follows: “And plaintiffs
carriers,that the defendants are teamsters and common andsay

as such their inwere servantsandby agents unloadingengaged
and thefrom a a of oil across sidewalkcaskdelivering wagon
in Broad Street the of Mixer Whit-in Boston into warehouse &
man there and the wassituate; female plaintiff" passing along

oftime,eaid sidewalk at the same the exercise due careand in
to over and thereand across the skids thenpassattempted

the defendants’ from theand servantsplaced by agents wagon
warehouse, andsidewalk into and then thereacross the the

used them in the cask of oilandbeing by unloading delivering
aforesaid, she lawful busi-as that herproceed uponmight

and servants soness without but the defendants’ agentsdelay;
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and and handled saidcarelessly cask ofmanagednegligently
oil, and andso failed to control it, thatcarelessly negligently
said ofcask oil came the female herupon plaintiff, throwing
down with violence, and her andgreat crashing fracturing hip,

other serious her reason of all'nflicting injuries upon person, by
which the female has lost the use of her andplaintiff hip leg,
xnd has suffered mind,of and of hasgreat pain body, anguish
become and her healthdisabled,permanently general perma-

Answer, a denial.nently impaired.” general
Trial and verdict for the defendants, court,in the superior

Devens, J.,before who a bill ofallowed in substanceexceptions
as follows:

“ that theIt defendants were teamsters, inappeared engaged
merchandise and in Boston; that, at thetransporting freight

of the to Mrs. team,time their under theinjury Murphy, charge
Quinlan,of Michael servant,and control their and ofconsisting

horses,and wasa two backed the sidewalk,wagon up against
of the ofin front warehouse Mixer & Whitman in Broad Street,

Quinlanand was in the of a cask ofengaged duty delivering
warehouse,into the the ofoil which cask wasweight variously

estimated from 1700 towitnesses, that,3000 for thepounds;by
of the fromcask the into the ware-removingpurpose wagon

house, skids,ofa from totwelve feetpair fourteen werelong,
Quinlan from the end of the at the ofplaced by wagon edge

sidewalk, there aboutthe two feet from the ofsurface the(being
sidewalk,over the theand into warehouseextendingsidewalk,)

door, threshold,the was fromover to ten inches.eight(which
thethe of the skidsabove within ware-length thesidewalk,)

the thresholdhouse estimated wit-beingbeyond variously by
from six to.at inches two and that the caskfeet;nesses was

these fromto be rolled down skids the the ware-intowagon
house.”

testified, “that she wasMrs. home fromMurphy returning
ten o’clock in amarket, forenoon,about the with basket of pro-

arm,her and in Broad Street thevisions upon passing up upon
•the team andsaw the as abovesidewalk skids thatdescribed

men,the skids she saw three one ofshe approachedas whom
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cask,between the skids the whowas and one at each end of
to skids;roll shewere the cask the that at-just ready upon

skids,to theacross when she was thetempted go caught by
cask, down, and her and heard nobroken;thrown that shehip

to the skids.”warning against attempting pass
Edward Everett, called as a witness the testifiedplaintiffs,by

“that he was called to assist in cask,the andunloading was
skids, it,the on anotherbetween with man at each endholding

in front, towards the warehouse backwards togoing itsprevent
too that hisfast; feet ondescending the floor ofslipped the

there,warehouse after he reached and he fell and the cask rolled
;the woman that if the woman had notupon been there he

would not have been in court to but that other mentestify,
and the cask after he that theresprang stopped wasslipped;

to thecontrol that thesepower cask; men could doenough it,
theand that was usual mode of such casks; that ifunloading

a had used,been one it;manparbuckle would control that he
had aseen used; that it was notparbuckle but wasgenerally

used;sometimes that he time,heard no caution at thegiven
and did not see the woman until he came her.” On cross-upon

“examination he testified : The cask did not get I heldaway.
on cask,to the when dress,I hersaw and to hold it more,sprang
so that footmy slipped.”

Harris,Solomon another of the witnesses, testifiedplaintiffs’
he a andthat was waslumper on the Quin-skids whensitting

lan drove that he saw skids,the of theup; and theplacing
Everett, Quinlan and another man topreparation by move the

cask, Everett between thegoing skids, and the others to the ends
of the that be sawcask; Mrs. when she hadMurphy approached

them;to within feet of that heperhaps waseight herfacing
skids,and the and was theon side of the skidsopposite and

the whole transaction;saw and described ithe as follows:
When Mrs. she forwardapproached, to crossMurphy stepped

-he and when one foot overskids, was or the cross-bar ofupon
skids, door,the near the threshold of the warehouse the cask

men,becould not held the overknocked Everett backwards,by
woman,theand her a short distance intocarrying thecaught
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warehouse, and her. over the caskIstopping upon jumped
with others,and the of Everett,assistance the rolledincluding
cask Ithe back off the and her caskwoman, Thepicked up.

then was let and rolled down into the Thewarehouse.”go,
further testified he confident that the menwitness “that was

tocask;the that if had been able controlcould not control they
it, it, the not haveand had controlled accident would happened;

ahe no caution that with the caskthat heard parbucklegiven;
been handled with entire and controlledwould have safety, by

he often a inone that had seen usedman; parbuckle unloading
often, but it notit himself wasand had alwaysusedfreight,

used; orofhe not in the the defendantsand that was employ
ofThe the accidentWhitman.” byof Mixer & description

another witness namedwitness was confirmed Sneed.this by
“the thatcalled testifiedalso plaintiffs,Patrick Dorrity, by

defendants,in of thethe for thea wagonwas ring placedthere
and aa with the caskparbuckleof using parbuckle,purpose

entire control one man that;been under hehave sawcould by
transaction; that the cask came down inthe the or-ofa portion

of Mixer Whitman,that he was in the &employway;dinary
end inat the and front of the cask,the menofwas oneand

warehouse,the on the sideit was next tointounloadhelping
as we unloaded suchthiswoman, was unloading generallythe
in ofsuch course the at theunloadedcasks, many yearand

same place.”
defendants,thewitness testified thatas aQuinlan, bycalled

had been a forhe teamsterof the accidenttime manytheat
“follows: I backed theastestified upand further wagonyears;

the inskids and downsidewalk, position, lightedthe placedto
door,tohad near the who wasWhen gotwe Dorrity,cask.the

woman, halloed, said,and there aand wasthesawhelping,
tonarrow,so she had not timewas outgetThe placewoman.

as the men hadmoved controlThe cask slowly,the way.of
there. andthe was Inot know womanit. I did Dorrityof

There was nothe skids.of inoutsideon the difficultywere
some 1700 or 1800whichcask,the weighed pounds.unloading

There was nousual way.in theunloaded Ahdelay.wasIt
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three men ofwere forward the cask. I never let the casksright
until are the caskgo down, and had not let when itgothey

cask,so smallstruck the used on a butwoman. I never ropes
often use them on casks tons.casks. Some twoweighlarger
The but in thatwoman around skids. I had one caskwent the

“cross-examination,load.” On this testified that he hadwitness
accident,thisnever used a in before butparbuckle unloading,

alone,had since the when never when he hadused onlyrope
two men to help.”

the defendants,Further evidence was then introduced by
“the to the that theeffectagainst plaintiffs’ objection, ordinary

mode of theof kind in was, to backunloading freight question
the toteam the sidewalk, on the skids and unloadup lay by

that ishand; there no in hand twowithdifficulty unloading by
men; that man itone could do with a and that, thewhenrope;
cask or skids are ice,with sand is sometimesslippery put upon
them.” This closed the evidence.

’
“The asked the to rule that the forplaintiffs questionjudge

the was, whether the was1occasioned thejury injury entirely by
servant,or conduct of the defendants’ orimpropernegligence,

female sowhether the herself far contributed to mis-theplaintiff
own orfortune, her want of com-andnegligence,by ordinary

caution,mon care and forthat, but such or ofwantnegligence
and oncare caution her the misfortune wouldpart,ordinary

have that the first be;not in case the wouldplaintiffshappened
recover,entitled to and in the second would not.”they

“asked the to rule that merefurther negligence,They judge
caution,rr care or disentitle thewant of will not plain-ordinary

that,recover, itunless be such but for that ortiffs to negligence,
caution,care and thewant of misfortune could notordinary

nor if the defendants the ofhave exercisehappened, might, by
their have avoided the of thecare on consequences neglectpart,

of the femaleor carelessness plaintiff.”
defendants, both evidence,The at the close of the plaintiffs’

and of forcase,the submission the asked awholeagain upon
“ that the evidence showed such contributiveruling negligence,

least,at the oi the that she could notfemaleupon part plaintiff,
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”recover; but the to rule,declined so or to take thejudge case
from the upon which final refusal thejury, defendants submitted
also for instructions.requests particular

“ The did not the in thejudge instruct termsjury requested
but,either ; other that,instructed themby party among things,
action,to maintain the the must in theplaintiffs firstprove,

that the female at the time of theplaintiff, accident,place, was
the exercisein of and incare; the secondordinary thatplace,

the defendants were not in the exercise of care; thatordinary
if the found atthat the oftime the accident thejury female

was of or want ofplaintiff guilty care, andnegligence, ordinary
this contributed to the she notaccident, bewould entitled to
recover, the also find that the defendantsalthough jury might

ofwere or ofwant thatcare; theguilty negligence, ordinary
notlaw would calculate or measure the comparative negli-

of careor want of the iftwo both wereordinarygence parties,
iffault,in but the female own or want ofplaintiff’s negligence,

accident,care, to thecontributed the could notplaintiffsordinary
recover.”

“ that,aThe then asked for if the femaledefendants ruling
down,skids were and that thethat the partiesseeingplaintiff,

down,caskact of thein the under-runningwere unloading by
under such circumstances and When the casktook to cross was

down, risk;do it at her own thatshe must acrosscoming going
cask down bethe skids in front of a would a want ofcoming

“ he did feel itcare.” The said that not his todue sojudge duty
so,it ifthat would be sheinstruct the threw orjury; recklessly
ifherself front of the but she had reasonable causecask,input

itbelieve that she could cross would not beto with asafety,
of care to do so.”due inwant attempting

“constituted dueThe defined and illustrated whatjudge
” “ ofcare,” as to the conduct eachandcare applicableordinary

not to eitherto and byin exceptedsatisfactorylanguageparty,
the,admitted,to the evidence instructingand referredparty,

“ fact thatother that the people ordinarilyjury, among things,
the defendantsunsafe not inin methods wouldunloaded justify

duethe thereand it for to whether wasso was jury saydoing,
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the mode and in in thiscare used in caseadopted, unloading,
under the instructions of the court as toand what constituted

“due or care as aforesaid.” To theordinary rulingforegoing
the plaintiffs except.”

N. St. J. forGreen, R. Train with the plaintiffs.(C. him,)
The theinstructions asked for are the instructions which
court of chamber, Warman,in v. 5 C. B.exchequer (N.Tuff

573, declare beto the the in allforquestionsS.) proper jury
thecases like case at arebar; and deduced casesfromthey

which have been cited often this authorities,court as andby
have never been questioned v. re­Warman isanywhere. Tuff

the courts ofgarded and Ireland asby defi­England having
settled the form of instructions to be to thenitely given jury
v.Scott Dublin Wicklow Railway Co. 11 Irish C. L. 377.&

London, Brighton RailwaySouth Coast Co. v. 14Walton,&
Times,Law S. 424.S.) 253; C. Harr. & Ruth.(N.

These instructions were called for in this case,peculiarly by
the state of the evidence. There was evidence theforproper
consideration of the that the same havewouldjury, injury hap-

if Mrs. had not beenpened In event of aMurphy negligent.
of such a state facts,of herfinding cannot be insaid,negligence

sense, to have toany legal contributed the accident. It appears
that she was hurt while endthe of the skids. Butcrossing
there was evidence to show that she would have beentending

inhurt the same manner, if she had the warehouseintopassed
and around the end of the skids. If the found thatjury passing
around the end of the skids been inwould have the use of due
care and the taken,course for toher have and that not-proper

duesuch care the cask havewould still rolledwithstanding upon
her in manner,her and the same her case would betheninjured

the first ofqualification instructions;within the for thatprayer
is, the would have satisfied the that theplaintiffs wasjury injury
occasioned the of the anddefendants,entirely by negligence

her merethat in a few feet in advance theofnegligence, being
in mustwhich she have been had she acted wasplace prudently,

lot which the her.broughtnegligence injury upon
There was evidence for the the bythat defendantsjury might
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of due care on have the conse-the exercise their avoidedpart
carelessness theof the of Mrs. that sawquences Murphy; they

woman, butcask,of the while could thecontroldanger they
forward, of her If theto roll it regardless peril.proceeded

have theher and could thendefendants saw preventeddanger,
of but incare,accident the use due whenactingby persisted

ex-her inshe was to then priorpowerless escape, negligence
a tobe in senseto cannot said haveherself legaldangerposing

ofwas the directto an accident which consequencecontributed
inthe defendants’ persistence wrong.

awere correct as statement ofinstructions generalThe given
to the morenot at all evidence whenlaw, but werethe adapted

for.had been askedinstructionsparticular
defendants, to the that the burdenRanney, pointfor theA.A.

not onto showrested on the plaintiffs, only negligenceof proof
due care on ofdefendants, but the Mrs.the partthe ofpart

Smith, 621; Crombie,Pick. v. 12v. 2 Lanecited SmithMurphy,
292;Kendall,v. 6 Cush. White v.Pick. Winnisim­177; Brown

12Ipswich, ;7 v. Cush. 488155;Co. Cush. Horton Parkermet
Gas 8Holly v. Boston Co.Adams, 415; Lightv. 12 Met. Gray,

v. 3 176 v. MaldenHarlow, Allen, ; &123; Spofford Wright
Couch,Allen, Allen,v. 8 436;Co. 283;Railroad 4 CounterMelrose

401.Bean, Allen,Callahan v. 9
the in toJ. The instructions to jury, regardgivenWells,

which of the defendants must de-the conditions liabilityupon
and for case that wascorrect,were sufficient the presentedpend,

Wefacts, were andexpressed guarded.the carefullyandby
whatthat is made todc not understand objection theyany

not tocontend that are equivalentThe plaintiffscontain. they
entitled tofor; and that are a newinstructionsthe prayed they

of thattrial on account deficiency.
in the instruc-containedisWe are of that whateveropinion
or inconsistentis in thosefor, what given,tions prayed beyond

princi-the establishedtherewith, not in accordance with wellis
contendedbe this. It isof The difference tolaw.ples appears

on the of the female plaintiffthat partcontributory negligence
inthat,it shouldaction,not to defeat the unless appearought
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toin contribute such an extentcase, it did factthe particular
but foror not have occurred hernot wouldthat the couldinjury

bewhich think toweThe counter-proposition,negligence.
the is,of thattrue statement legal principle,amore nearly

it shall that theunless injurybe no appearrecoverythere can
ofhave negli-or happened, irrespectively anywouldhappened,

This isof female necessarilythe plaintiff.on the partgence
torule, cases of thiswhich allin the appliesinvolved general
notthe must showwit, that only negligencetonature, plaintiff

defendant, but due care on hisof the ownon the part.part
rests these toof maintainburden proof upon plaintiffsThat the

established theis authoritiesboth of these paints clearly by
rests,and as we think,defendants; uponthe soundcited by

burden,sustain that ifThe do not theplaintiffs proofprinciple.
inor not the resultedin doubt whether whole orleaves it injury

fault of the femalefrom the plaintiff.in part
of the instructions forlastThe anotherpart prayed suggests

conditionswhich, facts,in certain of care-requirequestion, may
wit,to how far the; andful consideration liabilitiesobligations

other,modified towards theone are after ofof party knowledge
latter,the to from the actsa ornegligent exposure, by danger

case,of the former. In such what would otherwise haveneglect
orbeen mere become wilful wanton ornegligence may wrong;

of thetake the sole direct or cause; themay place proximate
of otherthe then as abeing regarded remote,negligence party

a cause. But no suchand not arisescontributory question
facts of the case.theupon present

of the court thatThe instructions were all were required by
isand the verdict well warranted thefacts,the by testimony.

consider further discussionnot orWe should necessary appro­
observe that the for instructionsthat we isbut prayerpriate,

aterms of statement Mr.in the Justiceframed precise by
of 5Warman,in the case cited v. C. B.Wightman (N. S.)Tuff

thealso forms the headnote of of573; which statement report
that case.

thein that case was for TheThe verdict atplaintiff. judge
the that of thehad instructedprimsnisi jurj negligence plain-
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tiff, to the would defeat hiscontributing directly injury, recovery
’“was,The whether the use ofquestion the termonly directly

not restrictive,was too and to mislead the and thelikely jury;
verdict was sustained on the that other of theground portions

made it clear that the mustcharge have understood thejury
term as between and remote causesdistinguishing proximate
The real inquestion was,the case not so much the effect of

as whether thecontributory negligence, ofalleged negligence
the was so remote as not to bearplaintiff the character of con­
tributory negligence. the discussion theThroughout general
doctrine is thatrecognized of the plaintiff,negligence cooper­

to the result,produce will defeatating the action that the; neg­
of the defendant must be the soleligence cause of the injury.

It is so Mr. Justiceexplained London,Willes in the case ofby
Brighton RailwaySouth Coast v. Walton,Co. 14 Law Times,&

253; S. C. Harr. & Ruth. so in(N. S.) 424; and understood
v.Scott Dublin Wicklow Railway Co. 11 Irish L. 377.C.&

isIt that the statementapparent taken from v. WarmanTuff
overlooks the of the rule as aentirely practical application guide

in the trial of a cause. It was made without referenceprobably
to the burden of It not fails to take into accountproof. only
the well settled that the burden is the toprinciple upon plaintiff

but,show due care on his own its form, the con-part, by implies
however,think,We bethat the statement will found totrary.

be in substance, as well as in form. of theOnefaulty proposi-
“is,tions in this statement that mere or want of ordi-negligence,

or caution, recover,care will not disentitle the tonary plaintiff
that,it be suchunless but for that or want of ordi-negligence

caution,care and the misfortune could not havenary happened.”
is forThere indicated in this thecertainly nothing proposition

to establish More than this if it should;plaintiff affirmatively.
that the of the defendant was annegligence adequateappear

result, recover,the must evencause to theproduce plaintiff
he was himself or to a thaneven degreethough equally,, greater

defendant, in fault. If the be inthe case can whichsupposed
both were in the fault of eachfault,parties equally being equally

direct, result,and so that itto theadequate produceproximate,
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ofhave occurred from the conduct either without themight
fault of the there be ofother, would then a case contributory

for the of neither could recoverwhichconsequencesnegligence,
from the other. But the statement v.fromupon quoted Tuff

“Warman, be therefore bothdisentitled,”neither would and
could if both fromrecover suffered each the other. Everyinjury,

itshow, doubt,case in which the fails to or inleaves whichproof
cause,causes the of theof two sufficient was actual proximate

is such a case. It is manifest from this illus-injury, practically
tration, as a definition of the limits of to recoverthat, the right

cases,in referred to must besuch the in-proposition logically
thecorrect. from first branch of theEliminating negatives

is,it that a cases,recover in such un-proposition, plaintiff may
the could forless misfortune not have but his ownhappened

as we have statedThis, seen,negligence. being affirmatively,
is too andbroad, not its orcorrect; supplementalthough nega-

extends,ascorrect, wit,tive is far as it to hethatcounterpart
recover if thecannot misfortune could not have buthappened

his ownfor negligence.
v.In 5 248,Greenland Exch. Chief Baron PollockChaplin,

“ that,states the rule when the of the in­negligence party
indid not contribute to the immediate causejured any degree

of the suchaccident, to benot set as annegligence ought up
answer to the action.” ofthat, in form statement, itExcept

out of view theleaves consideration of the burden of thisproof,
be accurate,seems to us to inand accordance thewith current

of authorities. See v.Dowell General Steam Co. 5Navigation
195;El. & Bl. v. Grand 3Bridge Railway Co. M.Junction &

v.244; Johnson Hudson RiverW. Railroad Co. 20 N. Y. 65;
v.Trow Vermont Central Railroad Co. 24 Verm. 487; Beers v.

Housatonic Railroad Co.19 Conn. 566.
“The statement in v. thus: ifWarman Nor theproceedsTuff

defendants the ofexercise due care theirmight, on haveby part,
the ofavoided the orconsequences carelessness of theneglect

This, as be correct asplaintiff.” already suggested, may applied
to a case like v. Warman, where the of thenegligenceTuff

was in a certain sense remote, theplaintiff preceding negligent
VOL. v. 30
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conduct of the defendant. But where the conduct ofnegligent
fault ofthe two is and the each relatesparties contemporaneous,

from theto the occurrence whichand injurydirectly proximately
ifarises, of that cannot recoverthe rule law is rather the plaintiff

due the consequencescare on his he have avoidedpart mightby
v.of ihe of the Lucas Newcarelessness defendant. Bedford &

v. Rail­Taunton Co. 64. NortheasternRailroad 6 WaiteGray,
213.Cone, 22 Verm.way Co. 9 El. Bl. 719. Robinson v.&
bothcase of a athe collision upon public highway;Suppose

either, exerciseand in but thecareless fault, byparties equally
theof care on his have avoided consequencespart,proper might

the of other. last quotedof carelessness the theBy proposition
andother,toman,from each would be thev. liableWar­Tuff

other,be foreach would entitled to recover from the whatever
he have thus received.mightinjuries

laid inWe the thus downthink it is manifest that rule Tuff
rule of whichis not the correct law governs ordinaryv. manWar­

there isbutof whenever negligencecases injury by negligence;
aor as proxi­the of the contributing directly,on plaintiff,part

sucharises,from theoccurrence whichto thecause, injurymate
the bur­andfromthe recovery;will plaintiffpreventnegligence

either he him­to thatestablishis theden upon plaintiffalways
is in nothat thecare, orexercise of due injurywas in theself

care on his part.to want of properattributable anydegree
Birge24 Verm. 487.Railroad Co.CentralTrow v. Vermont

overruled.Exceptions507.19 Conn.Gardiner,v.


