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MeagherF.Thomas vs. James Driscoll.

grantee the ofwho has buried remains of in a lot in a which heA his child holdscemetery,
granteefromunder a deed the sets forth that such iswhich entitledpossession proprietor

assigns,to the habendumto him and his use as aheirs and to his and their oflot, place
burial for the maintain an tort in the of clau-action of nature trespassdead, may quare

fregit against disinterring removingsum the andof the for thesuperintendent cemetery
althoughremains the never been licensed under thetherefrom, has Gen. Sts.cemetery

althoughc. offor and the deed is on condition that the§28, 5, burial, plaintiff’spurposes
subjectbelot shall not be transferred without consent of the and shall to hisproprietor,

regulations management measuring damagesandin the care of the and incemetery;
jury injury feelings,the take into consideration the of the if it thatmay plaintiff’s appears

disregard ignorance rights.wilfulthe defendant acted in or ofcareless the plaintiff’s

quareTort in the nature of clausum for thetrespass fregit
of the remains of theremoval deceased child fromplaintiff’s

No. in inLot 4 onBrookline,Holyhood Cemetery September
23,1865. Answer, that the had forfeited ofplaintiff any right

lot,burial which he ever had in andthat that the defendant re-
the andmoved remains buried them elsewhere in the discharge

his ofof as theduty superintendent cemetery.
At the beforecourt, Ames,trial in the J.,C. theresuperior was

evidence that thein December 1863 selected theplaintiff lot on
account of its to a where the remains ofneighborhood hisplace
father to the defendant;were buried was inpaid (who charge
of the as five dollars towards thecemetery superintendent) pur-

of wasit,chase which all that he was to atrequired thatpay
and soon afterwards buried there the oftime; remains the child.

theas toThe evidence was of creditconflicting length forgiven
dueof dollars on the ofthe balance thetwenty-five price lot;

that he was told tothe as soon asplaintiff testifying hepay
do so defendantcould and the thatconveniently, thetestifying

sale was on condition that the balance of the purchase money
be inshould paid thirty days.

1865,There also evidence that in thewas direc-February by
Woburn,of the who then intion was his wifelivingplaintiff,

to the house and the to thepaiddefendant’s balance de-went
then asson, who was' of theacting superintendentfendant’s

of reasonin the absence his father of andsickness,bycemetery
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who delivered to her the and the trans-deed, enteredfollowing
action on the thedefendant’s official and inthat follow-records;

the remains wereof the childSeptembering plaintiff’s disin-
andterred, removed the a asdefendant to lot known aby

“ lot,” and there in a otherburied twocharity grave containing
bodies.

“ 6th,Mass., Dec.Brookline,CatholicHolyhood Cemetery.
re-dollars, the1863. Mr. T. F. paidhavingMeagher, thirty

Lot,is entitled to oneiswhereof acknowledged,ceipt hereby
toand to hold the same4,No. in to haveCemetery,Holyhood

as ato his and their usehis heirs andsaid assigns,Meagher,
conditions,of burial for the dead the;place upon followingyet

to said lot shall not be transferred the con-wit: That without
sent of the shall be to the madeproprietor; subject regulations
or be in the care and of saidto made management cemetery by

tothe who shall also have the the erec-proprietor, right prevent
oftion offensive or monument orany improper inscription

;that no be for hirethereon; remains shall thereindeposited
drunkenness, duel, orthat in selfdestruc-and bypersons dying

or to thetion, non-Catholics, otherwiseunbaptized, opposed
be case of a vio-Church, shall not there interred. InCatholic

conditions,the shallof of said premiseslation foregoingany
andheirsthe saidme, assigns.revert to my legalproprietor,

of afterbe fordollars will gravesThree charged every opening
Witness, Lot No.Driscoll.Finotti. Jartiesthe first. Jos. M.

1st, 1858,A, instrumentWalk Left. recorded4, FebruaryBy
of theDeeds, ceme-262, 267, infol. the Dedhamlib. Registry

of theBishopJ. B.to the Rt. Rev. Fitzpatrick,is bondedtery
■of Boston.”Diocese

he recoveredthat, whenevidenceintroduceddefendantThe
that thedutieé, not knowingresumed hishis sickness andfrom

resi-theformadefor, plaintiff’she inquiry'had beenlot paid
that lotthenoticeto himseveral lettersand wrote givedence .

for;be paidit shouldunlegsbe to another personsoldwould
toansweranynor ¿receivingfrom thethat, not plaintiff,hearing

removed thandto anotherletters, he the lotsold person,his
condition ofto theasevidencea conflict ofThere wasbody.
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the lot to it removed,which was some witnesses itrepresenting
as wet and but the asmarshy, majority being unobjectionable,
and not different from the other lots.materially

“It that the first inappeared wascemetery opened August
1857, and that the title to the various lots or of burialrights

Finotti,from the M. titleReverendproceeded Joseph (whose
was not instruments in same form” as thebycontroverted,)
deed No evidence fromquoted. was offered of any permission

ofthe town Brookline to make and theburials in the cemetery,
defendant insisted that for that reason the barredwasplaintiff

5,the 28, action;Gen. Sts. c. from the butby maintaining§
the ruled otherwise.judge

“The defendant then asthat,contended the action was an
estate,action for on real the could at all eventstrespass plaintiff

recover for the actual to such real estate;doneonly damage
that,and the on the lot and of theremovalalleged trespass body

not or intent, from,wilful with but acci-being wrongful wholly
mistake,dent and the for that reason also bewouldplaintiff

”restricted nominal further,to and that he coulddamages only;
all,not at because the execution therecover of deed andquoted,

the therefor to the defendant’s did not invest himson,payment
with a title which would the action. But thesupport judge

“ruled that, as the was in of the lot,plaintiff possession having
selected and taken the instrument to ofusually given purchasers
lots, and was and the lot for the and inholding using purposes
the manner intended the terms instrument,of the he wasby
entitled to maintain the action; that, if it that the de-appeared

infendant had acted the removal of the of the child eitherbody
awith wilful of the or under a mis-disregard plaintiff’s rights,

fromtake carelessness and atten-want ofarising gross .rdinary
tion or in and with thediligence making proper inquiry, oppor-

ofmeans his records or to that theknowtunity, by by inquiry,
had for the lot, the inplaintiff paid jury assessing damages

have a towould consider the to the feel-right plaintiff’sinjury
and bewould not restricted to the mere loss orings, pecuniary

to hisdamage property.”
returned a verdict forThe the dam-jury plaintiff, assessing
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in the sum and the defendantof $837.50;ages alleged excep-
tions.

Russ, for the defendant.A.
Emery,R. D. Smith W. for the not calledwereplaintiff,&

upon.
“the law,J. common the heir has aBy though prop­Foster,

ancestors,in the monuments and escutcheons of his heerty yet
has none in their bodies or nor can heashes; civilbring any

ifleast,action such as at not vio­impiously,against indecently
buried.remains dead and Thelate and disturb their when

indeed, has the freehold of the soil anwhoperson, may bring
action of such as and disturb and ifit;trespass against dig any
one, dead steals the shroud orin a othertaking up body, apparel,
it thereof remains in thewill be for the executorfelony, property
or whoever was at the of the funeral.” 2 Bl. Com. 429.charge

case, Ib. 113. 3case, Haynes’s12 Co. 105. Inst. 202.Corven’s
2 T. 733.Lynn,v. R.The King

is not of and afterA dead the burialsubject property,body
it beena of the to which has committed,it becomes part ground

“ Theashes,ashes to dust to dust.” actionearth,earth to only
it is quarefor clausum.trespassthat can be disinterringbrought

landin the actual of maintainpossession mayBut any person
v. 3Thacher,a Met.action Barnstablethis wrongdoer.against

more than a burial inof the wasThe title rightplaintiff243.
of remained in another.whichfreehold andsoil the possession

Finotti, the owner of thefrom FatherinstrumentThe written
of ato the exclusive occupationa particu-conferredfee, right

lar lot.
devoted to thethat landWe cannot actually pur-presume

theused,so from absence ofis notaof cemetery legallyposes
beenhad licensed the muni-burialthe byevidence that ground

theis set in or isanswer;such defence upauthorities. Nocipal
who, without un-legalto a mere any authority,trespasser,ppen

he makes of land ofin the usedisturb another whichtodertakes
action isThe thereforepresentis inhe peaceable possession.

nature of quarein thethe count trespassmaintainable upon
clausum.
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er v. Market Association.Sehwoe- Boylston

stated. The ofof was gistThe measure correctlydamages
of theand close.action is the plaintiff’sthe breaking entering

and character towhichthe circumstances giveBut accompany
orbe either in mit­a shown aggravationtrespass may always

2 M. 77. Merestv. & S. Har­Orford,Bracegirdleigation. v.
Dew, 11 M. & W. 625. whoTaunt. 442. v.vey, 5 Brewer He

or one characterized care­of ais wilful trespass, by grossguilty
another,attention the ofof tolessness and want ordinary rights

circumstances,Under suchbound to make fullis compensation.
beto the of the takenthe natural plaintiffinjury feelings may

in to real estate as well as in otherconsiderationinto trespasses
. carelessness,of tort­ Acts of as well as those ofactions gross

mischief, often inflict a serious thewoundwilful upon feelings,
done to is iWethewhen injury comparativelyproperty trifling.

of no rule of law which the mental ofknow requires suffering
or the misconduct of the bedefendant,the to disre­plaintiff,

in areThe such cases notenhanced, becausedamagesgarded.
allowable,areor but becausevindictive thedamagesexemplary

is made its wantonness.actual greater byinjury
Exceptions overruled.

Boylstonvs.M. Schwoerer Market Association.John

reciting passagewaydeed that it was found that aowners of a lot of land,The by necessary
laid out and over their lotfeet wide should be for the accommodationopenkepttwenty

grantedadjoining for a valuable considerationan of to the owners of saidof parcel land,
rights, privilegesassigns,and these andtheir heirs that aeasements, namely, stripparcel,

adjoining grantees’ throughthegrantors’ feet and itsof the wholewide, parcellot, twenty
“ buildingsubject or erectedlength, to have fence and that theshall not be any thereon,”

the future or or ofthe and occupants thereof, any part,owners of proprietorsparcel,
grantors,right in common with” the saidto the “of the“shall have the use,thereof,

their said land orfeet wide for the accommodation of estates bound­said of twentyspaces
through granteesing the mesne from said ofthat owner conveyancesthereon.” Held,

asdivided,was afterwards was entitled,into which their appurte­one of the lots parcel
in deeds of tomention thereof said haveconveyance,nant to his estate without express

mightto and maintain a billfeet the inland wide kept open sky;the of twentystrip
buildinggrantors them of a over saidagainst to the erectionsaid by strippreventequity

highpassageway than fifteen feet under itselfthough to leave a moreso asplanned
grantors adjoiningbuildings said on eitheiowned said strinend to be bysupported upon

.thereof­side


