
231MARCH 1868.

Googins.Noble others v.&

Pick. 271.Shaw, Pearson, BishopC. in v. 16J.,only. Cheever
Lease, indis-case, L. 3. It is6 Co. 35.Bath’s Bac. Ab.of

wouldthat instrumentan the lessee under thisputable entry by
Henot bind to could ter-him remain for definiteany period.

Asminate his statute. toin the modes bytenancy provided
therehim, there is no term of certain duration. Consequently

can be none as to the landlord.
The ofthat after two from the commencementproviso, years

the the if helandlord in the house wishesliveoccupancy may
so, retain,to do if he wishes,and that then the tenant stillmay

rooms,certain cannot This clause hasthe construction.change
no to dur-to that bound remainshow the tenant wastendency

the two Exceptions overruled.ing years.

Googins.Elizabeth F. Noble & others vs. Mark

a gross byIn written contract for the of land a of the landfor apurchase sum, description
“its the insertion ofor the words more or or of willboundaries, less,” words,equivalent

a Of the lengthcontrol statement of or of the of one theofquantity land, boundary lines,
so that neither will be entitled to reliefparty on account of a or unlessdeficiency surplus,

greatin of a grosscase so difference as raises orthe of fraudnaturally presumption
mistake in the ofessence the contract.

”“agreed writing grossin to B. a extendingA. sum for wharfa on C. streetpay lot from
the street to the and described as bounded on one side D.’s and onchannel, by shipyard,

“ measuringthe other side the of and asby about two hundred andshipyard E., twenty
0.feet on more or In itless.” measured onestreet, fact, hundred and feetonly seventy

long sign-on and wasC. less At ofstreet, valuable. and the timeproportionally before
ing agreement, adjoining showingthe deeds of the lot and of the their actualshipyards,

and registrywidth were inrecorded the of deeds. that in the ab-boundaries, duly Held,
of fraudsence A. was not in law or to abatement ofentitled, theanyequity, stipulated

price.

for a ofContract balance the due under the defend-price
ant’s written for the from theagreement of apurchase plaintiffs
wharf lot Borderon Street in East Boston. The defendant

anclaimed abatement from the for the reasonstipulated price,
of a in the of land.deficiency quantity

The case submittedwas to the determination theof full court
on facts the material of which is stated in theagreed, part opin-
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ion; and with an if theof the that courtagreement parties
beshould of that the towere entitled recoveropinion plaintiffs

the whole or of the or that the de-any part purchase money,
fendant was entitled abatement,to should be enteredjudgment
accordingly.

Parker,F. E. for the defendant, was first called upon.
H. W. for theMuzzey, plaintiffs.

J. defendant, him,The thebyGray, writing signed by
“to to the forseven thousand dollars wharfpayagreed plaintiffs

Street,”on Borderlot and further described lot as boundedthe
one side the the otheron of Paul Curtis and on byby shipyard

“ hundredof and about twothat Donald asMcKay, measuring
Street,Border more or The landand feet on less.”twenty

a deedthe and of have tenderedwhich theyowned by plaintiffs,
boundeda between anddefendant,to the is wharf lot bylying

toStreet theand from Bordertwothese extendingshipyards,
andonechannel, but hundredin fact seventymeasuring only

is that when the wasBorder It writingfeet on Street. agreed
the title deeds of thebefore,and threedelivered,and longsigned
ofw'ere in the and showeddeeds,recorded theestates registry

but that neither thelots;width and boundaries of theactual
nor themade,the contract waswith whomagentplaintiffs’

or their con-defendant, of those deedshad actual knowledge
of on StreetIt is that the value land Bordertents. also agreed

line ofthe number of feet of land on the thatin tois proportion
the contract is an entireinBut the stipulatedstreet. price

in it theevidence that hadsum, partiesand there is no fixing
is,of Theto that line. question arguedtheregard lengthany

entitled,is infacts the defendant law orwhether theseupon
in the orto a abatement whether theprice,proportionalequity

asso of the hasrecover much purchasemay moneyplaintiffs
not been paid.

the as an entirenot describesThe only premisesagreement
“ Street,” and thewharf lot on Border givesthe wordsestate by

“ feet,hundred and twentystreet as about twothatonwidth
either sideit is bounded onless,” it states thator but bymore

named, limits ofof thein the occupation personsshipyards
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which would at thebe manifest prem-upon lookingapparently
ises, and which,the exact as well as of the lotdimensions of

to be have been ascertained exami-agreed conveyed, might by
nation of the It is clearrecords of thepublic county. quite
that if a had terms,deed been made in these a difference either

of less onethan fourth in the actual width of the lotway (like
a similar invariance the land wouldofstating quantity granted)

have defeated the tonot or entitled either setconveyance, party
aside or to claim an increase orit diminution of the stipulated

Fynn, Owen,v. 133.Day Anon. Freem. Ch. 106.price.
Wareup, 310.Finch,v. Lord in Okill v.Twyford Cottenham,

Ch.Whittaker, Clark,2 Phil. 340. v. 5Powell Mass. 355.
4Eddy,v. 414.Mason,Stebbins

The defendant contends that a ruledifferent is to be applied
an contract for the sale land,to of even aexecutory for gross

and in of this relies onsupport somepositionprice; English
from which it iscases, difficult to extract consis-chancery any

tent principle.
Buckley,In Hill 17 a oi394,v. Ves. tract woods de­was

scribed, in the of whichagreement withspecific performance an
“wasabatement of asprice sought, two hundredcontaining

and seventeen acres and ten of statuteperches measure.” Sir
Grant,William after a remark would seem to have(which been

“ofsufficient to thedispose that thecase) of theparticularity
tostatement, woulddescending perches, thenaturally convey

admeasurement,”of actual this dictum,notion uttered which has
“been as acited rule: Wheresince aestablishing general misrep­

tois made as theresentation I.quantity, though innocently., ap­
of tothe be to havethe what the vendorpurchaserrightprehend

an out of theabatement for sopurchasecan withgive, money
falls of theas the short That isrepresentation.much quantity

as, the land is neither;rule nor soldthe though boughtgenerally
is,acre,the the that in. thepresumption fixingbyprofessedly

had on both sides toprice was the which bothregard quantity
the to of.” laterestate consist But in the case of Winchsuppose

375,Ves. B. the sameWinchester, 1 & learnedv. was ofjudge
sell anthat an to estate describedagreement asopinion being



234 SUFFOLK.

Googins.Noble v.& others

in the asof andoccupation “containinga certain byperson,
less,”estimation more or did notbe the sameacres,forty-one

entitle the aof forto an abatementpurchaser price deficiency
of or trueacres,five six if did not know the quan-the vendor

and made no other what it was.statementtity,
The of clearer Indicta Lord Eldon afford no Towns­guide.

“341, As to the ex­hend v. 6 were:Ves. his wordsStangroom,
‘ athose in contractless,’more or do not wordspression I say

if arewill not include but con­;a few additional acres parties
about be thesethree it wouldacres, singular uponverytending

heacres,to add which knew were al­words maptwenty-four
athem,as far demise to”demised, as could thirdready paroi

theMill, 570,v. 2 contract was forIn Russ.Portmanperson.
“ threea estimation hundred andcertain farm, containing by

thereabouts, less,”or be the same more oracres andforty-nine
be taken at thethat the shouldstipulated quantitypremises

or and the learnedthus more chancellorstated, less;whether
suchthat asaid that he never could agree stipulationmerely

case,”in the“if else would cover athis,as there were nothing
acres.of more than a hundreddeficiency

evidence of thecould be no better stateThere unsatisfactory
than the caution withthe this whichof law pointuponEnglish

and aacute,is com-profoundit so discriminatingexpressed by
“a as Lord St. Leonards.mentator and so eminent Wherejudge

been,has thatthe theopinionthe contract rests in fieri, general
less than it was stated,if the be considerablyquantitypurchaser,

abatement, theto an con-be entitled although agreementwill
‘‘ estimation,’or or evenless,’more orwords by strongertain the

324.on Vendors ed.)(14thwords.” Sugden
morehave shown thanunwillingnessThe American courts

theabout amount of theto litigationthe encourageEnglish
ofin the land toa variation quantity agreedreason ofprice by

that theevidence was madeclearwithout quantitybe conveyed,
of the bargain.essential elementan

Pearson, inis v. 2 Johns. 37,case Mann which aThe leading
“ 78,lot in theof No. ofthe townshipfor Ly«bond conveyance

acres,” was held asix hundredsander, bycontaining majority
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of the court of York,New ofsupreme Kent,consisting C. J.}
and JJ.,and betoSpencer Tompkins, withfully complied by

“a deed of the lot,same it asgiving sixdescribing containing
hundred acres of be theland, less,”same more or italthough
was found actual to contain less than four hundredby survey
and andacres; even andtwenty-two JJ..Livingston Thompson,
who dissented from the decision, that if theexpressed opinions
bond had contained either a of the estateparticular description

“metes and bounds, less,”or the words more or itby would
have controlled the statement of the That case wasquantity.

to,referred with and Mr. Justicerespect apparent approval, by
Parker in 2 Mass.Bass, 383, 383,Howe v. and theby supreme
court of in v. 6Evans, 107,Smith Binn. 109.Pennsylvania

It hae since been declared a of inby great weight authority,
accordance, think,as with the soundestwe that inreason, an

for sale andthe of landagreement for an entirepurchase suit

either of thea land its boundaries, the inserdescription orby
“tian of morethe words or less” or words, will con­equivalent

trol a statement of the of land or of the of onequantity length
lines,of the so that neither bewill entitled toboundary party

on account of a orrelief unless in case ofdeficiency surplus,
a asso difference will raise the ofgreat naturally presumption

fraud or mistake in the essence of the contract. Steb­gross very
4Eddy, Mason,bins v. 414. a,1 Eq. 144 195. 4 KentStory §§

ed.)(6thCom. 467 and note. v.Marvin Bennett, 313,8 Paige,
Wend, 169,and 36 Morris v. Emmett,Camal Co. 9 168.Paige,

Selden,Faure v. 3 219.Martin, v. Stout, Ohio,Ketchum 20 453.
Gill,v. Hurrt,Stull 446. Rose,v. 1 C. E. Green,Weart 290.9

The "court is therefore of that de-theopinionunanimously
no infendant shows law or for abatement of theground equity

and is liable to the for the wholestipulated price, plaintiffs
amount thereof has beenwhich not paid.

theJudgment plaintiffs.for


