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in the the deficientabare commonrepairing property, against
andtenants, for this reason our has a rem-legislature provided

to mills.” writ de reparationeTheedy applicable faciendd
before the court the of the reasonableness ofbrought question

the before the were incurred. Itrepairs proposed, expenditures
seems to a divis-have been seldom resorted becauseto; perhaps

ofion the be where thecommon estate would obtainedusually
owners were tounable as the ortoagree necessity expediency
of tenants in is the natu-common,Betweenrepairs. partition

and in of contro-ral the caseadequate remedyusually every
This is the of authoritiesthe fewversy. probable explanation

thein of the inbooks, and which we have found theobscurity
whole haveinvolved. But if fallen into errorwe insubject any
our examination theof doctrines of commonthe laworiginal
of it at least safeis to concludeEngland, that no action between
tenants in forcommon or to the com-repairneglecting refusing
mon or to recover contribution for made thereonproperty, repairs

one the other,without consent of the beenhasby adopted
the common law inremedies Massachusetts.among

This result is in theaccordance .with theat trial.rulings
Exceptions overruled.

another, executors,F. Baldwin & vs.John Artemas Parker

& others.

the and distinct issue execution of aOn whether the will unduewasseparate procured by
proving allegingthe burden of undue influence is the it.influence, upon party

will in the testator’s and hermade favor of second wife children was theA contested, upon
grounds of and ofundue influence the children of the first who intro-by wife,insanity,

marriage,duced evidence of the amount of his theat time of the second and ofproperty
beingharsh treatment of themselves the second wife. ascalled a andby She, witness,

asked to state in as as she the amount of the testator’s atreply, nearly could, property
marriage;the of and he thentime their whether was much in if to whatdebt; so,and,

sheanswered that could not tell but did if hisnot think debtsamount; exactly, that,
to shehad been his would have amounted a sum which nor tonamed,paid, properly

Beingmuch in could notof that he but she tell how much. alsohalf wasit; debt,
andasked treated her whether or whether sheotherwise;now she step-children, kindly
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in her to a and,failed them as if in what she answered thatduty mother; so, respect;
nothingshe treated them as as if had been her own and had inthey children,kindly

bring wayher heart but to them the best and did not think of in which sheup anyway,
doing objection havinginfailed too much for them. No been made toexcept specific

in inthat of the second answer which the witness stated what she had herportion heart,
that no to admission of these and answers.the questionsHeld, exception lay

beingA. on at a certain he had heardwitness whether dateasked, cross-examination, any-
thing subjecton a certain in a of which he and his wife were thefamily members, party
proposing answering,the he did in tostated that not wish the name thequestion witness,
conversation in the from he had so heard. The otherwhom,norwhich, person party
objected to the form of the so far as it related to information derived the wit-byquestion

with his beness from conversations unless he should allowed to state theprivate wife,
judge that the not todetails of the conversation. The ruled witness could testify private

and and that the should bewife,conversations between himself his modified soquestion
not to confine the sourceas either to exclude information so or of informationderived,

ruling.groundto that that there was no of to thisexceptionfamily. Meld,

Appeal Parker, and his wifeArtemas Stephenby Taylor
Emmeline, Parker,and the minor children of Frederick from
a of as the last will ofdecree of the allowingjudge probate,

Carlisle, 2, 1866,died an instrumentParker,Jonas of who June
17, of the bulk of the1866,executed which tes-disposedMay

wife andestate to his second her children.tator’s
J., theGray,before formal execution and at-At the hearing,

and a trialthis instrument weretestation of wasproved; by jury
the testator atissues : 1. Whether the time of thehad twoupon

and mind. 2. Whether theof soundexecution was disposing
influence of Parker,the undue Annaexecution was byprocured

Baldwin, orand John F. someGleasonGleason, JoannaJohn
that Parker was twicein evidence Jonasof them. It appeared

in 1818;and the second that thetime in 1809married, the first
Emmeline, with Frederick andandArtemas togetherappellants

him, wife,his children his firstbefore wereJonas, died bywho
ofJoanna, Gleason,wife John andand that1817;died inwho

were his children his sec-Baldwin,F.of Johnwife byl'anny,
him.Parker, survivedwhowife, Annaond

the burden ofthat wascontended proof uponThe appellants
the ofthe ruled that burdenissues;on both judgethe executors
executors,the butof the testator was uponthe sanityproving

theinfluence was uponundue appellantsofthe burden proving
exceptions.allegedthis theto ruling appellantsand

of thetheallowed, objectionagainst aj»wereThe appellants
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to introduce evidence to that second wife,show the fiompellees,
the time of her the of wifetreated children the firstmarriage,

health,and overworked to their andthem the ofharshly, injury
ofinfluenced and hiscontrolled her inhusband the management

affairs. them,Evidence was also withoutintroduced objec-by
tion, the of ofas to amount the at the timestestator’s property
his second and of his Thelast sickness.marriage appellees
were allowed, ofafterwards thetheagainst appellants,objection
to in evidence and inthe answersgive following interrogatories
the of the second wife, thesedeposition interrogatoriesalthough
had been to the at tak-objected before answer theby appellants

of theing deposition.
“ whatInt. About amount of thehad Parker atMr.property

oftime ? State can. Was Mr.as asyour marriage nearly you
inParker much debt at the time so,of ? stateIfyour marriage

” “about much he owedhow ? Ans. I could not tell exactly.
I itdon’t think would amount to five halfdollars,hundred or
of it. If his debts were I don’t think it would. waspaid, He
much in Idebt. could not tell much,how so debts camemany
in.”

“ did Artemas,HowInt. treat Frederick andEmmeline,you
orwhether otherwise if in? State failedkindly dutyyou your

ato them as mother in State and in whatwhereinany respect.
“manner.” Ans. treated ifI them as had beenaskindly they

children,own and had else in but toheartmy nothing bringmy
them the best could Iup be. don’t think ofway they any way
in failed,which I it was in too much for them.”except doing

To the admission of this of the theportion deposition appel-
lants alleged exceptions.

It in evidence that the testator’s at the timeappeared family
of his last sickness wife,consisted Gleason,of his John and
Mrs. thatGleason; John went toGleason New onHampshire

returned11; on 18; and on went with JohnMay 14May May
F. Baldwin to Chelmsford with order in thean written testator’s

Gleason,name to a ofMrs. obtain former will the testatorby
from a but init;with whom had it wasperson depositedfie

will,notwhether or for the or she wrotewentcontroversy they
6VOL. III.
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order,the direction of the testator. cross-examinationby Upon
“of John Gleason, the ask Hadhim,toappellants proposed you

heard, before went the ofon 11thyou up Maycountry anything
in the the of aupon the testator’s madefamily subject having

”former will, or the of his new ?a willupon subject making
the’ said at the same time theAnd that did not wit-wishthey
toness state the the of thewhich,conversation in nor name

from whom, heperson received the information. The appellees
to this so far as it related to informationobjected question,

wife,derived the hiswitness from conversations withby private
unless he also of the con-should be to state theallowed details
versation. The ruled that the witness could notjudge testify
to his and that-wife;conversations between himself andprivate

so as to exclude informa-either the should be modifiedquestion
or else so as to ask the wit-in conversations,received suchtion

the timehe had heard before specified,ness whether anything,
he heard init to hadwhatthe withoutsubject, confiningupon

to thedeclined question;The modifythe appellantsfamily.
in which hadits exclusion in the formdnd to theyexcepted

it.put
issues;a for bothreturned verdict the uponThe appelleesjury

of the fullthe the case for the determinationreportedand judge
rpade andbe therein as laworder and decree tocourt, jus-such

require.tice might
for theSweetser, appellants.S. T. H.D. Richardson &

P. theWebster,W. appellees.F.B. Butler & forvglid theto admis-notWe do find any objectionJ.Hoar,

atrial, furnishat wouldevidence the whichor ofrejectionsion
verdict.aside thefor settingreason

of herto the amountin relationParkerMrs.toThe questions
butask fordebts,¡did not opinions,and hisproperty,husband’s

wasHer answerof knowledge.had meanssheof whichfacts;
andandwithfacts, precision accuracy,not madeofstatementa

but still itestimate;a ofextentto someundoubtedly majtter
that hisno suggestionwasfacts. Thereupontestimonywas

itsnot know valueshe wouldthata kindsuchofwasproperty
has beentherewheresize,ordistancetoasQuestions quantity,
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estimate, andmeasurement,no an to that extentinvolvealways
an but there is to ano witnessopinion; legal objection asking
who is with of far onethe two howacquainted objects,position

other, mile,is isfrom the or to his that it about half aanswering
because he has never themeasured distance.

So the children,the as to her treatment ofquestion though
in its form, and for an answergeneral calling equally general,

was could have for theEither inquiredunobjectionable. party
tomore if had chosen do so. Whetherparticulars theyfully,

she thetreated and was a fact herchildren well withinkindly
and no more a matter ofof than most theopinionknowledge,

common infacts human It is not to see howexperience. easy
the fact could have otherwise,been without a detailedproved
narrative of had them,she ever said or done to ineverything
the of their in thelives,whole course order that judgejury might
of the kindness of andeach act word. This would be absurd.

ofThe substance her was to in atestimony only deny, general
ofform, acts unkindness. The of her answer whichany part
“stated that she had else in her but to themheartnothing bring

”in the best excluded,should been if aup perhaps haveway
had madebeen to because tospecific it, she tes-objection was

not toto acts and and do notBut wetify thoughts purposes.
see that it added to the evidencematerially which was compe-
tent, and no distinction was made in the togeneral objection

,her whole answer.
The to the the form of to beexception questionruling upon

Gleasonto John on cross-examination doesput not seem to be
If thesubstantial. of the was topurpose question showmerely

that Gleason was with aacquainted certain fact at a particular
time, in toorder his conduct, or to affect theexplain inferences

it,from then it wasto be drawn tosufficient show that hadbe
fact,of the andbeen informed was not material to inquire

information fromthe came one or Butwhether another.person
if tothe was to thepurpose prove relatingsomething person

information,the it to thewho would be othergave open party
to what was said. If the informationinquire just was bygiven

aand inwife, conversationprivatehis which the statute pro«
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c to be himevidence,ibits used in the fact sheeither that gave
orthe information must be excluded on thatspecific ground;

overruled,orto herif that were waivedobjection testimony
do thewe not intend to be par-wouldimply allowed,)(which

asexamination,toticulars of the conversation bewould open
thereview, therefore,the case of other In eitherin witness.any

the questionis to limitationno of the upongmund exception
the court.impose by

of more diffi-isreserved theThe other question reportupon
whom is theisand It the question, Uponimportance.culty

of ? The claimburden of the issue undue influenceproof upon
theis,ofon the the that thepart propoundingappellants party

testator, notis it is the will of the andwill bound to thatprove
and him. Onof some other operating upon throughperson

hand, the executionthe the executors contend that whenother
established,areand capacityof the instrument testamentary

andto be shown affirmatively;ismore lawrequired bynothing
duress,or must befor fraudan instrumentthat, to avoid they

of the formerInhim who them. supportallegesproved by
of a istheit is that the issue willuponview probateargued

one, instrumenta to that the wassingle provesubstantially
law, athe formsexecuted, to required by byaccordingfreely

and that,of sound whatevermind; presumptions maytestator
of notissue,of this the burden doesproofexist upon partany

shift.
and theis notThe without difficulty,question certainly

is settled thisare It init conflicting.authorities upon very
of oron the issuethat testamentaryCommonwealth sanity

that theof is the offersthe burden proof upon partycapacity
of doesand that the notfor presumption sanitywill probate;

the v.the burden Crowninshieldshift opposing party.upon
v. 7 72.Abbott,2 TheCrowninshield, 524. Baxter Gray,Gray,

the same to the formal exe­is on side proveburden undoubtedly
the executedinstrument, and that testator it ascution of the

for nis last will.and
it obtained undue influto a will that was byThe objection

with Theis to defineone which itis not easy precision.ence
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term to Johnseems fraud and coercion. Sir NichoIIinclude both
defines it be fromto that of takesinfluence whichdegree away
the resist;testator his free is too weak tosuch as heagency;
such as testator.will render the that of aact no capablelonger

beenhasHarrison,Kinleside v. 2 Phillim. Where influence551.
exerted a are im-mind,of feeble or whose facultiesupon person

lineor draw thedisease, it is not topaired by age easyalways
between the of it isissues undue influence. Soand ofsanity

that in to bepossible the be such ascases coercionmany might
available to set aside the that it had not beenwill on the ground
executed the testator.by

But where the issue of dis-undue influence is a andseparate
tinct issue, that the ofinvolving proof testator, soundthough
mind, and instrument,that the which he executesintending

allwith the formalities, will,take hisshall effect as waslegal
induced to execute it the weanother,ofby controlling power
think the of theweight and best reason are in favorauthority
of theupon whoimposing the undue influence theparty alleges
burden of it. And we are inclined to think thatproving this
has been the in thisgeneral practice Commonwealth. v.Glover
Hayden, 4 Cush. 580.

The most recent indecision the court of in the stateappeals
of New York the is to the samequestion effect.upon Tyler v.
Gardiner, 35 N. 559.Y. All the concurred thisjudges upon

differed others inpoint, though they the case.upon arising
The decision in Crowninshield v. and Bax-Crowninshield, in

Abbott,v. ubi supra,ter that the ofburden is theproof upon
the will to establish the of testa-propounding theparty sanity

tor, the islaw in favor of isalthough presumption of sanity,
much the construction of the statuteplaced ofvery upon wills,

makes thewhich of the atestator conditionsanity toprecedent
his maketo a will. But allwhen is that the stat-power proved

aute when ofrequires; testator sound mind has intentionally
made and a will to the ofpublished law,forms hisaccording

is as much awill and of hislegal dispositionconveyance
as other lawful instrument ofany Itproperty conveyance.

be or duress,fraud,made invalid ofmay impeached by proof
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or undue toit containinfluence, which "have caused provis
butit;ions which has to insert inhe been inducedwrongfully

so a the likedeed be foror other contractmay impeached
reason.

The defence of duress made in avoidance of afraud,or when
isdeed, to be is not underrequired and goodspecially pleaded,

the issue to that thebe,of non reason seemsest Thefactum.
of makervoidable,instrument is it the deed the;and not void is

and, toof is theit; it,if he avoid he calledwould upon prove
existence of facts to do so. Yet thewhich authorize himwill
issue the deedof fraud or the whetherduress involves question

doeswas ever as the same issue theas much originalobligatory,
aof the distinction betweena will. It is true thatvalidity

to will;voidable a be-and void act has no precise application
revocable,cause a be asidewill is in its andnature setmay by

aa will is histestator at his the whetherBut questionpleasure.
another’s,free not isact, the of own and ofhis volitionproduct

of and there iscontract;the as the case asame inessentially
no instatute rule a difference thisto make respect.positive

Curteis,Butlin, 638,1BarryIt said Baron in v.was Parkeby
Mr. Justiceand the observation was with byquoted approbation

“Crouninshield, pro­thethat onusin Crouninshield v.Thomas
a will;in case the andliesbandi every upon party propounding

the conscience of the that the instrumenthe courtmust satisfy
testator.”is the last will of a free andso capablepropounded

the doctrine thatstatement,This supportingthough apparently
isinfluence onthe of undueof on issuethe burden proof

not feel sure was sodowill,the wethe party propounding
intended.

the executorsan pro-tried allegation byThe case was upon
theof heir setting upandwill,the allegationsuponpounding

The dis-questioninfluence.obtained unduethat it was by
wasthe burden of theproof uponcussed Baron Parkeby upon

the wasthat will awhether, preparedif it byappearedpoint,
ait, it made andunder presumptiona benefitwho tookperson

the con-thatwill,the and required proofprobandi againstonus
to the testator.knowntents of the will were
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“ law,He If it is intended as a rule ofstated,to besays:
that in case in which the theevery will derives aparty preparing

it,benefit under shifted,the probandionus is and that not only
a certain measure, but a ofparticular is thereforespecies proof
required from the the towill, we feel boundparty propounding

that we conceive the doctrine to besay incorrect. The strict
of the term probandi this,onus is that if no evidencemeaning

is the on whom burden is castgiven by the the issue mustparty
“be found him.” In all cases this is ononusagainst imposed

the a init iswill;party generalpropounding discharged by
of and ;fact of from theexecution which knowl-proof capacity
of and assent to the contents of the are as-edge instrument

sumed, itand cannot be that the fact of the whosimple party
the will ahimself is inprepared case andbeing legatee every

under all circumstances to acreate and tocontrary presumption,
call on the court to the will unlesspronounce additionalagainst
evidence is to theproduced of its contentsprove knowledge by
the deceased.”

He concludes that it amounts to a circumstance of sus-only
court,for care in the andpicion, calling on it not tocalling grant

entirewithout that the instrument ex-probate satisfaction does
the real intentions of the deceased.press

The whole result of the be,would seem to thatreasoning
the of undueissue influence theupon burden ofseparate proof

it;is the and that it does notupon shiftparty alleging upon
thethe ofburdenparty having general will,theestablishing

the mere introduction of evidence of aupon circumstancesingle
If no side,of evidence were offered onsuspicion. either the

of undue influence would- fail. In the ofallegation language
“ -Chief Mellen,Justice the law ofrequires facts;proof espe

when the is to and asideset an actcially object destroy appar­
deliberate, and executed allwith usual and formal-­ently legal

ties.” Small,Small v. 4 Greenl. 224. The view which we have
taken of the doctrine on the is confirmedEnglish subject aby
recent thedecision in house of lords, Boyse v. Rossborough,

49,6 H. L. Cas. 2. that case,In Lord Cranworthp. says:
“ however,One is and that thatis, wherepoint, beyond dispute,
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once hasit been athat will has been executedproved with due
solemnities a of andby person competent understanding, appar-

a free the burden ofently that it executedagent, wasproving
under undue influence is on the who it. Undueparty alleges
influence becannot presumed.”

The rule which was at the trial seems therefore to usadopted
be into correct and as aswellprinciple, supported by authority.,

the most convenient in and none of theobviously practice;
to the of the will can beobjections probate supported

on theJudgment verdict

ridgeL. vs. Elb­ Howe & others.Alfred Howe

grantor,of of the while ofdeed,the a evidence declarations of soundTo impeach validity
mind, concerningof the ofto the execution as to his intentions theit, disposalprior
granted “among tendingother circumstancesis when offered topremises, admissible,

” giftif isunsoundness undue influence and it a deed offraud;of mind,prove especially
amonggrantor’s omittingdisposing of his children andthe estate for theany provision

aissue of deceased child.
woman,c. trial of the of a deed to athe Gen. on married§ validitySts. 131, 14,Tinder

notwithstandinga in her the deathbehalf,her husband is witness of thecompetent
grantor.

attesting is fromwitness some evidence which toin of anof a deed presenceExecution
a thereof.infer delivery

grantorof the execution thereof thereason whiledeed is invalidOn the whether a byissue
that several monthsor under undue evidence afterwardsinfluence,mindofwas .unsound

gavehad done hisexecuting whafche reasonsthereby,understoodit,he remembered
tendingregret as toor is admissible show anddissent, sanityand notherefor, expressed

*ratification.
o;grantorwhile the was un-of a deed wasthe execution procuredwhetherthe issueOn

proving undueof or influencethe burden insanityor under undue influence,sound mind
alleging it.theis partyupon

unjustobtainand to analthough a selfish ad-gained, for purposeusedinfluence properly
fraud oris or unlessunless there duress,a deedvantage, procured,will avoid therebynot

grantorexerting that of the to suchit forwill of himthesubstituteas toit is so exerted
agent.longer a freedegree is nothat the lattera

thyruling aato make ofjudge presiding upon part onlyat a trialtherefusal ofThe
established,which such has apart onlyfacts are fullythatwhich assumesandevidence,

ground ofnois exception.to prove,tendency

acresseventy-fivecomprisingof a farmfor partitionPetition

thewhereof petitionerfifthof one partinof Marlborough,land


