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Foggv.Hilboum & others.

the statute of noabove We are thatquoted. specifica-opinion
to thetion, in addition to the is entitleissue, necessary,general
todefence,to set in or enable thetenant his homesteadup right

to thecourt enter proper judgment.
demandant,Judgment the to homesteadthe rightsubjectfor of

parcel pur*the tenant in the and the landdwelling-house of
inchased 1854.

FoggCharlotte S. Hilbourn Charles others.vs. &

claimingA tenant under oralan lease from a at will is not from maintain-tenant estopped
clausum,ing fregitan guareaction of tort in the nature of for his fromevictiontrespass

claimingthe tenement one under a fromby written lease such tenant at will.subsequent

Tort in the nature of qua/re clausumtrespass fregit against
Charles Martha McGrath, and others.Fogg, two

At the trial in the Reed, J.,before thecourt,superior plaintiff
offered evidence to that tenant atshow McGrath wastending

of awill in and wasCharlestown, thedwelling-house plaintiff
in of a room as a willoccupation therein, tenant at under
McGrath, afor rent and had the rent topayable weekly, paid

10, 1866; that, onJanuary 11, McGrath made a writ-January
room,ten lease of the to that,for six and aftermonths;Fogg

the lease,on that written notice of this andgiving plaintiff, day,
to thequit room in three thewith assistance ofdays, Fogg,
McGrath and defendants,the other entered the room on January
20, in the absence, and removed her setplaintiff’s effects and
them out of doors.

The ruled that the action could not be maintained onjudge
these directed afacts; verdict for the anddefendants; reported
the case for revision this court.by

J. F. D. Dunton with for thePickering, plaintiff(C. him,)
Robinson,C. forJr., the defendants.

Gray, J. The well settled rule of which a tenantlaw, by
who has entered into an oral lease isunderpossession estopped,

heeo as continueslong lease,in under the to denypossession
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the lessor’s lease,title at the time of the as theagainstmaking
lessor, his heirs and of allow-is founded on theassigns, injustice

a person, who has titleing obtained thepossession by admitting
of another, to that it,title ofand, in case of failure indeny proof
hold the himself. The the act-premises rule holds wheregood
ual oftitle the lessor is andwill,that of a mere tenant at applies
in ofform action which the lessor seek to assertevery by may
the reserved or to him in his lease. v.Coburnrights promised

8 Cush. 97 Mass. 105.Palmer, 124. v.Towne Butterfield,
is isBut it the tenant notwell settled that estoppedequally

to his titlethat since his own into lessor’spossessiondeny entry
lessor,act of thehas either thelimitation,its own byexpired, by

that, theor eviction title and whenparamount; estoppelby by
one the the tenantlessor,is set as ofbyup claiming assignee

toineffectual the les­show that such was passmay assignment
Edwards,v. 5sor’s title. v. 4 T. R. 682. DoeSlade,England
and 3 P.307,1065. Doe v. 11 Ad. El. &Barton,B. & Ad. &

Bl. 630. LondonMountnoy Collier,194. v. 1 El. &Dav. &
2v. C. 555. Des­Railway West,Co. Law P.Northwestern Rep.

Barton,v. Lord377,15 378. In Doev. N. Y.pard Walbridge,
tenant at willif had beenDenman said that the lessor strictly

have shown the determi­another,of no doubt his tenant might
lessor.of the lessor’sof that will on thenation part

as tenant at willher roomcase, thethis occupiedIn plaintiff
continued,at will mightMcGrath, and, while this tenancyof

McGrath, or personany claimingan actionmaintain against
Dickinson v.her, for the possession.plaintiff’sunder disturbing
lease of thea writtenmade8 Cush. 119. McGrathGoodspeed,

title,a sufficienthad hadwhich, if the lessorto Fogg,room
andof theat will plaintiff,thehave terminated tenancywould

removal offor theactionthisher from maintainingprevented
Farrar,v. 10215. PrattAllen,Galvin,v. 1her Curtisgoods.

notdid ownthat McGrathAllen, 519. But the findsreport
theat ofa tenant willestate, rightfulwas herself merethe and

alienationa validmake bynot thereforeand couldowner;
hae,than shea titlebetterlease which would Fogggivewritten

Adams, 6v Cush.Cooperto the plaintiff.grantedpreviously
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90, 91. This her as les-fact is no with titlein inconsistentway
sor at will of the and ‘enteredtheplaintiff; plaintiff, by having
into will,as her tenant at was not topossession estopped denj
that she had this action.estate, to maintainany andgreater

New trial ordered.

Lang.MillerSarah S. vs. Charles H.

tenant in cannot hold over after claimA the of his under a otpossession expiration term,
although duringtitle to the in his hashe with hercohabited there thepremises wife,

term.

theAction on Gen. Sts. for137,c. of a house andpossession
in Trial in the court,land J.,beforeReading. superior Brigham,

itwithout a when thethat defendant took fromappearedjury,
athe written lease of the aplaintiff for frompremises year April

30,1865, and them term,theoccupied withduring cohabiting
at the ofbut end thewife,his term refused to deliver them to

the plaintiff.
toThe defendant offered that onprove 11,1857, theFebruary

were a third theto defendant’sconveyed by personpremises
sole use;to her and thatwife, from that time toseparate the
this sheof there cohabited theaction with defendant;beginning

to the end ofthat the term of the lease theand defendantprior
notice that hethe should therenounceplaintiffgave plaintiff’s

and claim thenceforth under the title thetitle of defendant’s
wife.

excludedBut the this evidence asjudge andincompetent,
for andthe the defendantplaintiff;found alleged exceptions.

forPrescott, theA. A. defendant.
Duzee, theforI D. Van plaintiff.
A inJ. tenantGray, even after hispossession, lease has ex­

his landlord’s title,cannot without eitherdeny surrender­pired,
to or or athim, least notice topossession attorning,ing giving

that he shalllandlord claim under another and a validhis title.
ante,v. 11 v.Fogg, Goddard,Morse 13Hilbourn Met. 177.


