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Insurancev. Belief FireRailroad Company.Eastern Company

Company InsuranceFirfRailroad vs. ReliefEastern

Company.

damage thea writtenagainst or policy,insured loss by fire, byA railroad wascorporation
“ damage firesubject for loss andthe their liability byin which described insured asclause

owned orsituate on lands notfrom to of othersoccasioned locomotivesby sparks properly
” goodagreedit to make toand clauses of which wastheassured;by by printedoccupied

“ damage, exceeding the sum as shallall such loss or not in amount happenthem insured,
“”during from its the said loss oras above onefire to the specified date,property yearby

according atcash value of the said thedamage to estimated to the actual propertybe
after anddue noticeand to be within proofthe same shall sixty daystime happen, paid

annexed to this unlessthe conditionsinsured in to policy,made the conformitythereof by
given of their to rebuildnotice intention oror the havebe companythe replacedproperty

damagedthe premises.”repair
sustaining damageor fire forthwithlossannexed required byof these conditions personsOne

deliver asthe and withingive daysthereof to sixty particularnotice company,to written
verified in a certainnature of the case would manner.thereof as the admit,an account

giveafter awithin notice andthe railroad sixty days fire,that corporation must,Held,
this condition.in accordance withof lossproof

“ againstall loss firerequiring that in insurance madec. byof bythe St. 1864, 196,Under
in the conditions of the insur-doing this Commonwealthor businesscharteredcompanies

“that this isa statement madeof the andpolicystated in the policy,”ance shall be body
contained and heretohereinterms and conditionsto the annexed,in referenceaccepted

does not intoof this the contractto be a contract,” importdeclared. are partwhich hereby
Butface of the on the face of theon the policy. if,not set forth policyconditionany

“ within after dueis stated to be notice anddaysof the loss payable sixtythe amount
to the conditionsin annexed tothe insured thisconformitythereof made byproof

made in accordance with the details of amust be con-notice andsuch proofpolicy,”
signaturespage theof the and after of thea insurers.policyondition subsequentprinted

insurance, dated March 2,of 1865,on a policyContract by
“insured the loss orplaintiffsthe defendants againstwhich

ten thousandamount of dollars onto the theirfiredamage by
fire occasioned fromand sparksloss damage by byforliability
situate on lands notof others owned orto propertylocomotives

to exceedloss notassured; hundredtwenty-fiveoccupied by
” and toandfire;one makepromised agreedatdollars any

“ not inorloss amountdamage, exceedingall suchto themgood
to thefire asshall aboveasinsured, by propertyhappensumthe

” “said thefrom said lossdate;one orduring yearspecified
to actualthe cash valueaccordingto be estimated ofdamage

same shallthe time the and to beat happen,the said property
due notice andafter thereof madeproofwithin sixty dayspaid
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the insured inby to the conditions annexed to thisconformity
unless the be or thepolicy, haveproperty replaced company

notice ofgiven their intention to rebuild or therepair damaged
” “;premises that if other insurance been orprovided, hasany

shall hereafter be made the said not toupon consentedproperty,
this inby hereon, or if the said shallcompany writing property

be sold or or if thisconveyed, shall be withoutpolicy assigned
the consent of the obtained in or if thehereon,company writing
assured shall make to defraud the thenany attempt company,
and in such case this shall be null and void. Inevery policy
case of theloss, insured shall not recover on this policy any
greater of the loss orproportion sustained to thedamage subject
insured than the amount insured shall bear to thehereby whole
amount insured on the said And if the abovementionedproperty.

at time thepremises, for which thisany during period policy
would otherwise continue in force, shall be used for the purpose
of on therein trade orcarrying or forany oroccupation, storing

therein articles, orkeeping any merchandise,goods denominated
hazardous or extra-hazardous, or hazardous, in thespecially
second class of the classes of hazards annexed to this policy,

as herein for, orexcept hereafterspecially provided toagreed by
this in this fromcorporation, writing, upon thenceforth,policy,

as used,so the same shall so be this shall be of nolong policy
itforce or effect.” And was further set forth on the face of the

“ this is made andthat in reference to theacceptedpolicy, policy
conditions herein contained and hereto annexed,terms and which

to be a ofdeclared this contract.” All theare hereby part parts
above were in the amountquoted,of the print, exceptpolicy,

insurance,term of and the of the in-and description subject
sured, inserted inwhich were writing.

of but afterthe same sheet the ofOn thepaper, signatures
officers, and on a different weredefendants’ twelvepage, printed

“ the ninth of which was asinsurance,”of follows :conditions
“ fire,loss or shallPersons forthwithdamagesustaining by

to thein and withinnotice thereof writing company,give sixty
of said fire shall deliver asfrom the occurring they particu-days

loss and as thean account of their nature of the casedamagelar
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shalladmit, with their hands. And ac-will ownsigned they
affirmation,the same with their oath or thedeclaringcompany

also,account to be time and thesaid just; showing, ownership
ifinsurances,other existedinsured;of the what any,property

a of the writtenon the same and portiongiving copyproperty,
the orwas whole soundof the of each whatpolicy company;

in theinsured;value of what mannercash the buildingsubject
the severalinsured, andor theinsured, partssubjectcontaining

time of the loss who were the oc-;at thethereof were occupied
and the fireand when howof such building, originated,cupants

shall also a certif-or believe.so far as know produceTheythey
orand of aicate under the hand seal magistrate, public,notary

and not concernedfire,to the of the inmost contiguous place
examined the circumstances attend-the that he hasloss, stating

that he isor withfire, acquaintedthe loss alleged;damageing
claimant,of the and that hethe and circumstancescharacter

has, andmisfortune,such claimant with-believes that byverily
and to sub-sustained loss theevil damageout fraud or practice,

such oramount whichinsured, to the magistrate notaryject
shall certify.”

didJ., the not contendFoster,trial, plaintiffsthe beforeAt
been andof loss had technicallyand givennoticethat proof

but contended thatcondition;thisin accordance withstrictly
a of thisto description,was not policyapplicablesuch a condition

boundwere not it196,1864, c. bythe St. ofthat, theyand by
forthese thequestionsthea andcondition; reportedas judge

to becourt, the defendants defaultedfullof thedetermination
was not valid andthe conditionthatbeif it should adjudged

trial.forcase to standtheotherwisebinding,
Jr., for theLincoln, plaintiffs.S.Ives,S. B. Jr. &

the defendants.Abbott, forG.J.
but itsis naturethisform of peculiar,The policyJ.Gray,

to the statutes oíreferringascertained byare readilyeffectand
theof law ofto principlesand generalhe Commonwealth

insurance.
railroadthat101,63, everyprovide corpo-Sts. c.The Gen. §

“ to orin personanydamages corpo-be responsibleshallration
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be fireor other may injured byration whose buildings property
anshall haveandlocomotivecommunicated its engines;by

for which itits route mayinterest in theinsurable uponproperty
in itsinsurance thereonso andbe held may procureresponsible,

statute, oftheis a remedial objectown behalf.” This primary
ofto the ownersandtowhich is afford indemnityprotection
isitto whichthereal and dangerspersonal, againstproperty,

which theconduct of the businessfrom theexposednecessarily
on for thetois authorized lawrailroad carrycorporation by

v. Rail­of and its own Hart Westernbenefit the profit.public
v. RailroadLymanMet. 99. Boston Worcester13road Co. &

Railroad Co.v. New Haven288. TraskCo.4 Cush. Hartford &
Co.Perley v. Eastern RailroadAllen,and 2 331.85,16 Gray,

ante, 414.
has an insurable interestinsurance,the of personlaw anyBy

orbenefit,of he receives aexistence which byin theproperty, by
loss, whether he has orhe suffer aof which willthe destruction

ofor or thetitle lienin, propertyhas not upon, possessionany
Chase,v.3 Kent Com. 276. Insurance Co.itself. (6th ed.)

v.Wallace, Jones, 150,5 513. 3 Exch. 151.Law Rep.Wilson
a carrier has an insurable interest in theThus common goods

him, value,which he insure to their fullcarried withoutmayby
to to the owner of the v.Crowleyhis liability goods.regard

Cohen, Railway3 B. & Ad. 478. London Co.Northwestern&
warehouseman,El. So a he1 El. 652. hasGlyn,v. & although

v.his own to the owner.for Watersnegligenceis liable only
. the charterer of a5 El. Bl. 870­ AndCo. &AssuranceMonarch

loss,its in case of or toto valuevessel, has covenanted paywho
risks, has an insurableit the usualobtain insurance upon against
3Greene, Mass. 133. Bartletvessel. Oliver v.in theinterest

13 Mass. 267.Walter,v.
thethe insurer causes sumreinsurance,case oftheIn ordinary

ato him distinct con-be reassuredto byhas insuredhewhich
of him-theinsurer, indemnifyingwith objectanotherwithtract

atto theis subjectandact; obliged proveownhisself against
as if he were thesame mannerthereof, in thethe lossrisk, and

the samemake defencesthe reassurerandassured; mayoriginal
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v.278, 279. Merryinsurer. Kent Com. Princeas the 3original
v.2 Mass. 176 New York State Insurance Co. Protection Insur­

vBoweryance Co. 1 458. In York Insurance Co.NewStory.
it held insurers359,New York Co.17 Wend. was thatInsurance

a an insurable interest whichof loss fire hadagainstbuilding by
condition,bound aand thatreinsure; were bytheythey might

of in aloss,them to notice andgive proofs policyrequiring
for theform,in the usual that wordobtained them exceptby

“rein­thewas substituted word“insure” near its beginning
v. 2Hone,Co.also InsuranceSafetysure.” See Mutual

235.Comst.
inThe of the interest of a railroadnature corporation property

insurer loss fireit is made statute anof which against byby
ofits is to that afrom quite analogouscommunicated engines

or tolaw,an the common thatwho is insurercarrier,common by
is insurer his own contract. Inunderwriter,an who anof by

in turncertain risksthe insurercase, protecteither against may
of he bethe for the loss which mayhimself propertyby insuring

held responsible.
in the writtenis statedheld theThe plaintiffspolicy by

“ fire oc-for loss andbe their damageto on liability byclause
situateothers,ofof tolocomotives propertycasioned sparksby

assured.” The ofor objectnot owned occupied bylandson
assumed,risk which isextent of theto define theclause isthis

accordance itsinterest in withtheir insurableto describeand
the424, But, manifest427.nature. 1 Phil. Ins. bypeculiar §§

of theand the clear wordsclause, subsequentof thispurport
have anin whichit is the theyof the policy, propertyprovisions
and notdestruction,for itsof theirextentto the liabilityinterest

orlossis insureditself, damage bywhich againstthat liability
due noticeafteris to be within daysloss paid sixtyThefire.
annexed toconditionsthethereof, within conformityand proof

insurers that suchto theis asAnd it importantthe policy.
assured thatto thefurnished, andbeshouldand proofsnotice

after the fire takestimea shortbe withinloss should paid,the
beIt would equallyof an policy.the case ordinaryas inplace,

aor with just regardof thisthe terms policy,withinconsistent
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claimsorsuitsofresulttheof either to awaitto the rights party,
theof propertyownersthethe railroad byagainst corporation

withcompanyinsurancetheor beforelost furnishingdestroyed,
railroad corpora-thefor whichof a lossdue notice and proof

reasonnothereforeisTherefortion looks to them indemnity.
shouldtheitself, plaintiffsof the contract whyin the nature

ofdefendantsthetonoticeafter the firenot giveimmediately
andoccasioned, within sixty daysthe loss or therebydamage

nature of the caseas thethereofan accountasfurnish particular
annexed conditions.theverified asadmit,will required by

and effectthe meaninguponThe question dependsremaining
“ in allthat,it is enacted1864, 196,ofof the St. c. whichby

char-hereafter madeloss fire by companiesinsurance against by
ofCommonwealth, the conditionsin thistered or businessdoing

and nei-the of thethe insurance shall be stated in policy,body
of the com-of the insured nor thether the application by-laws

contract,be as a or a of theshall considered partpany warranty
andso far as are in full into theincorporated policy,except they

of theof the officersface,on its before theso signaturesappear
ofextension theThis statute is a reenactment andcompany.”

thediffered in words1861, 152,of c. which only insertingSt.
”“ andmention of the andas such after the by-laws,application

final clause ofthe exception.in not containing
was toof themanifest legislature prevent justThe purpose

of loss fire frominsurance beingunder against byclaims policies
the courtsdocuments,of other whichthedefeated provisionsby

been to hold to be on the as-had obliged bindingpreviously
which,but of fromcontract,in of thebecause lawsured, part

the and manner in whichand andnumber typetheir variety,
orhe often had no actual knowledge appre-were printed,they

of is to assimilate con-The effect the recent statutesciation.
insurance,insurance to cases of marinetracts of fire ordinary

the are the face of the andall warrantiesin upon policy,which
to,on which it is issued are collateral andthe representations

of, the contract.not parts
statutes, of insurancethese conditions printed uponBefore

of con-of a of the first leaf whichleaf sheetsecond paper,the
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tained the were of thesometimes to be apolicy, held policypart
not referred toalthough therein; Countyv.Roberts Chenango

Insurance Hill,Co. 3 Same, and501; v. 2 Comst. 210 ;Murdoch
inapplications, insurance,or of referred toconditionsby-laws,

the as inpolicy be con­thereof, were held to embodied thepart
tract, to the same ateffect as if and set forth in therecited large

inpolicy, maxim,accordance with the inesseVerba relata viden­
tur. v. 8 Met. 120.Houghton Co.InsuranceManufacturers’
Kibbe v. Hamilton The statutesCo. 11 167.Insurance Gray,
have this a did not beforerule, made distinction whichchanged
exist between thereferred to and those stated instipulations

of the atand that least the substance ofbody requiredpolicy,
the whole contract should be in the itself.stated policy

The St. of 1864, the St. ofhowever, which 1861beyondgoes
in to the and ofrespect and eitherapplication prohibitsby-laws,
those from so fardeemed of the asexceptbeing part policy they

forth itsare set in full not so inface,its is require­upon rigid
as to in this re­and,ments conditions insurance;of repeating

statute, thatrequiresthe of earlier merelywords thespect very
“ thereshall of the Andbe stated thein policy.”they body

ofto be Theseems a the difference. by-lawsreason forgood
be set forth intothe well be required exactlycompany may

;its constructionare to affectinsurance, ifthe contract of they
to itif the insurers giveproposeand so themay application,

thehave general principlesother effect than it would byany
is founded.contracttheon whichof as thelaw representation

v.540; Campbell9 Allen,Co.v. InsuranceSee Kimball Ætna
of mostsome theButante, 381.Co.InsuranceEnglandNew

whichinvolve manyof insurance particulars,conditionsusual
of thetheinto policyin full bodybe incorporatedcould hardly

reader fromtheofattentiontheofwithout divertingdanger
ofsubstanceand thecontract,theofessentialthe provisions

termsinstated generalbethereforewhich may appropriately
forms,orto schedulesa referencewiththe face of theon policy,

ofsubsequentthe pagesofor details printed uponregulations,
instrument.the

court underof thisthe decisionsview is byThis supported
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the St. of 1861. In 7Barre Boot Co. v. Insurance Co.Milford
Allen, 42, it was held that a in the thestatement ofbody policy

“that it was made and the condition thataccepted expressupon
the for this insurance contains a full trueandapplication just,

of all the facts and in to theexposition circumstances regard
situation,condition, value and risk of the far as thesoproperty,

same are known to the insured and material to the arisk,” was
statute,with the and enabled the insurers to takecompliance

of a material misstatement in the as toadvantage application
the of the insured. the exact factsoccupation premises Upon

case,of that that decision would not indeed be un-applicable
1864,der the of whichSt. defines the extent to' whichprecisely

the must be embodied in the but it affords aapplication policy;
oftest the exactness with which conditions of insurance, not

“the statute to be setrequired full,forth in beby mustexpressly
thestated in of thebody policy.”

The same rule was in case,anotherápplied which did not in
ofvolve question orany application and theby-laws, judgment

isin which therefore in underequally either statute.point Un­
a ofder insurance lossagainst fire, at footpolicy theby signed

of the first and a that itpage, should becontaining stipulation
void if the insured should be orbuilding appropriated, applied

for on business,used orcarrying any orkeeping, using selling
articles, denominated hazardous orany or in­extra-hazardous,

cluded in the memorandum of inhazards, the terms andspecial
toannexed theconditions and on the secondpolicy printed page,

that the insurers,was heldit 1861,the St. ofnotwithstanding
that such trade wasprove carried onmight and such articles

on the Campbellv.kept premises. Charter Oak Insurance Co.
“note.Allen, 45,7 the same theBy loss to bewaspolicy, paid

within after due notice andninety thereofdays madeproof by
assured in tothe the conditions annexed to thisconformity pol­
” those conditions,; orby persons lossicy sustaining damage

fire were forthwith torequired com­written notice to theby give
as soon afterand as to accountdeliver apany, possible particular

oathunderthereof other the generalshowing, among things,
of the at the scmanner time ofoccupation loss;the proofs
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made thatshowed the was used afor businessbuilding which
was in ofthe classes hazards contained in the condi­prohibited
tions itof andinsurance; was held even if thisthat, statement
was mistake,made the with the conditionsby noncompliance
was fatal to the anmaintenance of action theupon policy.
S C. 10 Allen, 213.

In us, clause,beforethe now the final which itpolicy isby
that “this is made anddeclared in toreferencepolicy accepted

the terms and conditions herein contained, and hereto annexed,
which are bedeclared to a of this ishereby contract,” sopart

and and sosavors much of anvague to evadegeneral, attempt
the of the statute, that itoperation cannot be held to import

theinto contract conditions not set forth onany the face of the
Co.Barre Boot v. Insurance 7policy. Allen,Co. 44.Milford

“But the to the amount ofpromise the losspay within sixty
after due notice and thereof madedays proof the insuredby in

”to the conditions annexed to thisconformity must,policy upon
andthe reasons authorities mentioned, be held toalready be

of thea sufficient statement ninth ascondition to notice and
theloss,of to ifassured, doproof prevent not withthey comply

of caseso far as the nature the admit,it will from maintaining
this action. Case to stand trial.for

Company.vs.Curtis EasternSamuel Railroad

springsthe buildingwater from awithout railroad inEf, necessity, opened by theircompany
them in anroad and conducted artificial to ais collected trench from it isby whichpoint

discharged of ofland another outside their are inliable tortupon theylocation, therefor,
tricklingalthough throughit such land from thereaches trench the soil of the em-by

mingled drainage.their road and with surfacebankment of

for water theTort land.upon plaintiff’s At thedischarging
court, Devens, J.,beforetrial in the after the de-superiornew

Allen,14 the evidence55,cision tended toplaintiff’sreported
he owned a lot of land in Gloucester,that outside ofshow the

and bounded onlocation theirdefendants’ southerly railroad


