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E.Aaron Emmons vs. BankWestfield & another.

agreement E.aa between and who was his insolvent to terminateBy H., debtor, stipulated
“at endthe of one at time awhich settlement shall be made theyear, hutby parties,”

renewed for four E. H. to be hisannually andyears successively, appointed “attorney
agent” to sell and skins formanufacture and that use funds E.whichbuy, purpose
agreed agreed giveH. toto and his whole time and attention to the businessfurnish;

agreed adjustinginaccounts of and both “that the and E. shallit;and losskeep profits
back in cash all such sums as he have with a of tentake advanced,may profit per

cent, paying all andon and after claims accrued in thesuch expensessums, next, pros-
agency, remaining,of the balance inecution business said whether cash mer-said orby

belong rightH.shall to and shall have no to claim otherchandise, for hisanyH., pay
“ belongs goH. aand what to as or sufficient amount shall toabove, E.services,” thereof,

agreementagainstliquidating H.” thathis debt this created between E.towards Held,
agent, and not a thatH. of and and inand the relation skinsprincipal partnership,

bought H. noit with E.’s funds had interest attachable hisunder unless thecreditors,by
agreement fraudulent on the of both of them.was part

agree-H.’s and control of the in usethat neither under thealso,Held possession property
understanding livingH. and E. that anor between H. should have for himselfanment;

keepingthethe nor withoutbusiness; H.,his out of appropriation byand family any
for the of himself andthereof, of a sum sufficient his out of itsaccount support family,

the for four to makethe omission schedule oryearsnor any ap-by partiesproceeds;
or accounts of theon hand and of business;of the keep receipts expensespropertypraisal

agreement E.of knew that H.that the time the was werethe fact at insolvent,nor
standingthat evidence aloneof such andas,evidence fraud, is,prima unexplained,facie

and the conclusion to itwarrant which was intro-maintain the supportpropositionwould
duced.

agreementthat in fraud H.’sthe was of evidence ofcreditors,that to show priorHeld also,
and acts since his was com-fraudulent declarations by him, insolvency,or contemporaneous

concerningaa had writhe who served upon him,as what said to constable,suchpetent:
and his exhibition of several thousand dol-attachment;to avoidof histransfers property
that to fromand his statement he owned one whom hegold them,hankin and notes,lars

mortgage:a and also evidence of of histrying on declarationsborrow money anytowas
tending to that he as hisE.’s show treated own,or done withacts permission,made

agreement.under thein useproperty'
agree-H. into of that certain use under thecontradict propertythat testimonyHeld further,

acts ofwas of or declarations II. tend-of evidence competentE., anyment was property
or inin other embraced theeither theing any propertyshow that questionto property

living and hisof the of of himselfhis such as evidenceagieement style familyown:was
of of the of otherthe and hisout of business; payment expenses people’swh-le supported

suchout oflawsuits, property.
belongedthat to a cer-a certaina witness on certain occasion said propertythatEvidence

hethat a occasionhis on previousto contradict testimonyhas notain tendencyperson,
belonged to anotherthat it person.said

damages against conversiona sheriff for unlawfulin an actionof deputytheOn question
costitduring is of how muchevidence wouldgoods attached competentof manufacture,

market.them forto complete
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of hundred andthreefor the conversion twenty-fiveTout
skins.carpincho

J.,before itcourt, Vose,trial in thethe appearedsuperiorAt
Levi Hol-Bank recoveredthe Westfield judgmentthat against

an in courtConnecticut, in action thecomb of superiorGranby,
notea of Holcomb datedon Septem-for promissoryHampden,
skins,these been attached on10, and that1860;ber having

1864,in December as Holcomb’saction,in thatthe writ prop-
in for four hundred andsold, 1865, dol-wereerty, thirty-seven

in satisfaction of thecents, execution,lars and partialfifty by
a for thatsheriff whoM. wasCooley, deputy county,Timothy

a thedefendant;as which was conversion to bejoined alleged
unlawful.

andBoth the Holcomb were examined as witnessesplaintiff
thethe of of these skinsfor proving plaintiff’spurpose ownership

of attachment and and itsale;at the time the fromappeared
in Holcomb,their that 1859 then en-insolvent,beingtestimony

tered into an oral the awith who was stran-agreement plaintiff,
him,to but one of hiswas to the effectcreditors, that theger

should him with for the of skinsplaintiff supply money purchase
he continuewith which the business of inmight tanning Granby,

of theand that the business beshould towardsprofits applied
his indebtedness to the thisextinguishing thatplaintiff; arrange-

ment untilcontinued 1861, Holcomb,when em-February being
thebarrassed attachment, in himself,suits of soby stockagainst

with the "plaintiff’s substitutepm-chased to hisproposedmoney,
son Edwin in his stead, in order to" avoid that todifficulty,

thewhich substitution and Holcombplaintiff afterwardsagreed,
son,for his on 4,worked until Novemberwages, 1861, when an

in wasinstrument executed him andwriting theby plaintiff;
Holcomb, at that time,that owed the aboutplaintiff eighteen

and thatdollars;hundred from that time to the time of the at-
“in December 1864,tachment he devoted himself to the busi-

of the underness said as heplaintiff contract, had theretofore
the firstunderdone contract with theparoi plaintiff.”

instrument wasThis introduced in evidence, and the ofparts
are material areit which as follows :
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“ I, Emmons,Aaron E.all men these thatKnow by presents,
andlawfulhave made and HolcombLewisappointed my proper

andand and do authorize empowerattorney agent, hereby fully
sell,him in name and and toand behalf to buymy bargain,

skins,other and alldeer,manufacture calf andsheep, goat,
same, to allthe and usematerials to manufacturenecessary

me in his handsthat be time to timefrqm placedfunds may by
rentuse said funds to suitablesuch and also tofor purposes;

forsame in and to neces-to manufacture and sell the payshops
or labor the same.”onhelpsary

“ Emmons, with the said Hol-said Aaron E.I,And the agree
insum or cash as heto him with such sums shallcomb furnish

above tostated,for the be ad-from time to time want purposes
theand at times as successfulvanced in such sums such prose-

;herein set forth but in nocution of the business may require
exceedso advanced the sum of twosumshall the wholecase

furtherdollars unless agreement.”thousand by
“ Holcomb, with the said Em-I, the said LewisAnd agree

and to thetime attention faithfulto devote wholemons my
set forth,as is above theof the business duringprosecution

and totime of this the saidagreement,whole faithfully apply
to theirintrusted to me andthat be object,funds propermay

of alla and true account matters theretotoalso justkeep
belonging.”

“ theAnd is further to con-it contracting partiesagreed by
forin full force the term of one fromtinue this yearagreement

terminate, and athereof,date when this shall which time athe
be theshall madesettlement by parties.”

“ the and loss thein profitsAnd is thatit adjustingagreed
in all such sums as hetake back cash mayshallsaid Emmons

cent, sums,on such andadvanced, a of tenwith perprofithave
theclaims accruedall andnext, by prose-after expensespaying

the balancebusiness said remaining,of said by agency,cution
shall to the saidmerchandise,orcash,in belongwhether goods

toshall have no claimthe Holcomband said rightHolcomb;
services.”for hisother pay.any

* tethe that whatfurther parties belongsit is agreedAnd by
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as Emmonssaid Holcomb above shall the said towardstogo
aHolcomb,his debt the said or sufficientliquidating against

ofamount it to said indebtedness.”pay

It and datedtheappeared parties,by byindorsements-signed
on of four successive theNovember 4 that contract wasyears,

the 4,renewed last indorsed renewal Novemberyearly, expiring
1866.

Holcomb testified that under and in thisof con-pursuance
tract he for and ofpurchased order the a thousandby plaintiff

skins and for check,them the andcarpincho paid by plaintiff’s
was in them that; and he sent threeengaged hundredtanning
and of to Southwick,them one in Massa-twenty-five Kellogg
chusetts, to be fulled. It were at-that these skinsappeared

thetached defendant werewhile atby Cooley Kellogg’sthey
and theremill; teamster,was evidence thefulling namedby

who took them inWells, two lots from toGranby Soutbwiek£
that at the time he delivered the second lot he saw atCooley

mill and told him that the skins toKellogg’s thebelonged plain-
tiff. Wells, on cross-examination, defendants,was asked theby
if, a afterwards,within week he did not tell that theKellogg
skins to on theHolcomb; but,belonged plaintiff’s objection,
the excluded thejudge testimony.

The testifiedplaintiff that at the time of the attachment the
indebtedness of toHolcomb him had not diminished,original
thebut on had increased the continu-contrary largely during

of the contract;ance and contended that andhe, Holcomb,not
the thesewas owner of skins.

theOn of the value the attached,of skins itquestion ap-
that the Holcomb for the lotprice ofpeared originally paid by

one thousand was one dollar and cents and heapiece;ninety
that thetestified at time of the attachment had no marketthey

in theirvalue but afterwards testified thatcondition,incomplete
were at thatworth time dollars and cents each.they eight fifty

asked the itthen how much would have costBeing by plaintiff
to them, be was tocomplete defendantspermitted testify (the

that it would have cost about cents skin.objecting) fifty per
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cross-examination,On the and admittedHolcombplaintiff
or of on hand underthat no schedule theappraisal property

thecould not statemade;their contract was ever and that they
further testi-amount of the several advances.plaintiff’s They

it there nounderstood,fied that was was express agree-although
him-to a foreffect,ment to the that Holcomb have livingwas

he,of and it that;self and his out the business appearedfamily
thethe continuance of successive withhisduring arrangements

his sonwife,his twohimself, daughters,plaintiff, supported
“ also theson,and another andwife,and his defrayedEdwin

of thelawsuits,” out of the proceedsof sundry privateexpenses
tes-oftheseWith to expenses lawsuits'theybusiness. regard

it everamount, nor wasdid not know theirthattified they
them,between noror included in settlementascertained any

furtherof ever Holcomb.account themwas kept by Theyany
had been sincethat the business profitabletestified verytanning

neverthe had realized1861, but that nevertheless any-plaintiff
toof business under their contractthe thefrom profitsthing

indebtedness tooff Holcomb’stowards originalapply paying
testified, other that he hadthings,and Holcombhim; among

had told be-time;the that he neverall anybody,poorergrown
attachment,and the date of theof the contractthe datetween

or and he hadmeans;a man of that neverpropertythat he was
loan,to effect a andand triedone Levi Rice producedtogone

of it wasa amount thatto Rice large money, sayingand shown
own.his

of the andcross-examinationalso plaintiffIt uponappeared
made between themthat, the first contract wasafterHolcomb
the work ofof theattachment property, tanninguntil theand

the sameand in whichthe shoppremiseswas performed upon
that theHolcomb;by premises,occupiedbeen previouslyhad

under aland,of were mort-acresa farm of goodsixtyincluding
that Holcombbrother-in-law; quitclaimedHolcomb’stogage

the continuance of the con-duringthe entirehim premisesto
as his thenHolcombthe agent,and that bytract ; plaintiff,

never seen thethe havingfarm and plaintiffthe premises,leased
till some time after itof the lease wasnor everlessor, knowing
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he the bemade, when Holcomb farm shouldwith thatagreed
carried inon the same as the business for in theprovidedway
contract. And the further testified that Holcomb hadplaintiff

norendered account of andthe farm that there wasproducts,
no as tobetween them the heagreement sup-profits, although

that Holcomb should his out the farm and;have ofposed living
Holcomb testified he the of farmthat could not tell income the
since hadlease,the and ofno account it.kept

the cross-examination of heHolcomb, after had saidDuring
“ that he had of thethe out of businesslawsuitspaid expenses

“asked,carried for theon be was if he had theplaintiff,” paid
of theother suits out of claimed toexpenses people’s property

but,be the the theplaintiff’s;” upon plaintiff’s objection, judge
theexcluded testimony.

The calleddefendants one Willis as a whowitness,Dewey
testified that he was a constable in aand served writGranby,
on Holcomb ofattachment in his inby possession,property

him,and1860; asked other what declara-they among things,
tions, if at that thetime,Holcomb as to conditionmade,any,
and of and ifwhat,the Holcombownership property, anything,
then as to the ofsaid and transfer his in antic-disposal property

and the ofof the for attach-ipation process purpose preventing
on orment of it that other thebut, onany process; plaintiff’s

the theexcluded and alsoobjection, excludedjudge testimony,
the defendants,of the to aanswer witness theprior question by
whether, the four to ofthe attachmentduring years previous

hethe skins had ever heard Holcomb muchhowby Cooley, say
worth, so,he if what he said.and,was

The defendants also called Levi as witness,Rice a and pro-
to him that Holcomb came to him in andposed 1861prove by

a toloan,tried to effect be secured on hisby mortgage property»
and out oftook his at that time severalpocket thousand dollars

bills,in and bank and said that but,it was hisgold property;
on the the excluded thisobjection,plaintiff’s judge testimony
also.

calledwitness, defendants, Dickinson,Another the was oneby
of Holcomb, asked,a son-in-law whom what was thethey style
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ofof Holcomb and 1861,hisliving from 4,Novemberfamily
to the date of the butattachment; the andplaintiff objected,
this was excluded in liketestimony manner.

Various other of nature,similar offered the de-testimony by
fendants, was excluded also the theby judge; plaintiff making

in the orno above otherobjection, of the instances, theany to
form of the but toquestions, theonly character of the evidence
as inadmissible, which of theground objection sustained.judge

“The defendants the to instructrequested the 1. thatjudge jury,
the of 4,contract November 1861, its terms, vested in Hol-by
comb a title to the him, not,and if itproperty purchased atby
least created an interest in the 2.attached; that theproperty

and control of thepossession Holcomb, with theproperty by
consent of the was evidenceplaintiff, to show that thetending

title to it was colorableplaintiff’s and not 3.real; that the fact
understopdthat it was and Holcomb andagreed theby plaintiff

that Holcomb should be allowed to himself and hissupport
out of the and businessfamily property mentioned in the con-

tract furnished evidence of a secret trust inconsistent with the
of theterms contract and of itself constituted a fraud 4. that;

if notthe same is at leastfact, conclusive, prima evidencefacie
the of;of fraud 5. that conduct the and Holcomb inplaintiff

not annual settlements based on examinations of themaking
business,and for a of four the omissionproperty period years,

to books the and disbursementskeep receipts of theirexhibiting
its thebusiness and and omission to ascertain theexpenses,

Holcomb foramount his andappropriated by personal family
are so theto usual ofcourse as toexpenses, contrary dealing

evidence that thefurnish transactions of the with Hol-plaintiff
were 6. that the conduct offraudulent;comb the inplaintiff,

sums ofto Holcomb and thelargeintrusting money manage-
at ament of them in business distance without be-hesecurity,

a and to be insolvent,known was evidenceing stranger tending
to 7. that the use of theshow with the knowl-fraud; property,

of theand Holcomb in hisacquiescence plaintiff,edge by pri-
is a ofvate business and 8. thatbadge fraud;expenses any

Holcombof the with which weredealings plaintiff extraordinary
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and out of usual course of for thebusiness,the se-ofpurpose
Holcomb,a debt of the he insol-plaintiffcuring against being

of for thevent, were matters consideration as tojury tending
fraud on the of the 9.show that the con-part plaintiff; by

contract,struction of the the on hand at theproperty remaining
end of each became the of Holcomb, and theyear property plain-
tiff ahad claim Holcomb for the amount advancedupon with

cent,ten interest thereon as awith claim also forper theprofits,
ofbalance net to be theprofits ofapplied upon hispayment

old debt noHolcomb, and with lien theagainst upon property
as theinasmuch contract not awas and was not re-mortgage

;corded 10. that if there was orany understanding agreement
Holcomb,between the and thewhichplaintiff by arrangement

1859,in whichbetween them was transferred to Holcomb’s son
in 1860, and was renewed in 1861 the writtenagain contract,by
and was renewed,thereafter was intended as aannually cover
to enable do businessHolcomb to in his own andname, to con-
ceal and his from attachmentproperty hisprevent creditors,by

such was noany arrangement fraudulent, matter in what form
made,it thehave been and cannot recovermay plaintiff for the

under heit, haveproperty purchased though hismay expended
in the of thepurchase attached, and hemoney property though

in Holcomb,have lost his with thatmoney dealings andmay
if the left inis reasonable doubt on the thejury burdensubject,
of on hethe cannot recover.”proof being plaintiff,

declined to theThe instruct the in form requested ;judge jury
“them,but 1. that the of 4, 1861,did instruct Novemberpaper

the and thecreated relation of betweenprincipal agent plaintiff
aHolcomb,and and not and that theallpartnership, property

the business the thein wasduring andyear plaintiff’s,employed
of it Holcomb’s an asnone became except upon adjustment

contract; to inin 3. that the facts referred the de-theprovided
instructions,for from the second to thefendants’ eighthprayers

or evidence ofprimawere not conclusive eveninclusive, facie
the evi-but to be considered with the otherfraud, facts by jury

that no in the con-in the 3. there wascase;dence stipulation
and and hisfor the of Holcombtract living familysupport
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on,the and thiswhile work was carried that created abeing
trust butHolcomb,secret between the and that suchplaintiff

secret trust a or prima fraud,was not fraud evidence offacie
a thebut was fact to be considered the other evi-withjuryby

in the 4. if the in factcase;dence that was Holcomb’sproperty
and the and contracts between Holcomb and thearrangements

a mere cover forwere the of orplaintiff purpose defrauding
the creditors of then theHolcomb, could notdelaying plaintiff

that the theand various matters defend-recover; suggested by
matters for consideration theants were by jury.”proper
returned for the forverdict was two thousandplaintiffA two

thedollars and defendantsand damages;hundred fifty-nine
in thisestablished court onwhich wereexceptions,alleged

petition.
the defendants.Whitney,W. G M. B. forBates Sf

the and constituted. Holcomb1. The of plaintiffarrangements
to the of the re-from 1859 end lastcontract,one continuing
3 N.in 1865. Coburn v. H. 415.Pickering,newal

ofto made to the evidence.2. As the objections admissibility
skinsWells that the attached toof belongedThe testimony

toas contradictbeen admittedshould have tendingHolcomb
as to their 1 Greenl.in chief ownership.formerhis testimony

4 439.Insurance Co. Pick.v.449. Rice New EnglandEv. §
as to much it would costHolcomb how perofThe testimony

and irrel­market,for wasthe skins incompetentskin to complete
Washburn, Ashley,Allen,7 390. v.Shepardevant. Greene v.

as he had theto whetherTheAllen, question paid542.10
of the claimed tosuits outof other propertypeople’sexpenses

2Babcock,Marden v. Met.was competent.be the plaintiff’s
and Dickinson as to theof RiceThe testimony Dewey,105.

beenHolcomb should have received asofand declarationsacts
thisof fraudulent and;evidence his withoutdesigncompetent

of declarations on thesuch acts andof partknowledgeproof
245.v. 14 Mass. v.of FosterBridge Eggleston,Emmons.

Taylor Robinson, Allen,100. v. 2 562.99,Pick. Tib­Hall, 12
v. Cobb,432. 13 313.428,31 Conn. SelkirkJacobs, Gray,bals v.

of125. Proof other fraudulent conWheeler, 4v. Gray,Allen
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at or to theHolcomband transfers of priorbyveyances property
in wasof question competent.of the thetime propertypurchase

of thisinsupra. questions descriptionv: AndHall,Foster ubi
the admission of evidence.a inconsiderable latitude is indulged

Mason, 5 Allen,v. 212.Cook11 83.Cary,Benham v. Wend.
of the business,continuancetheHis acts and declarations during

as of the resthereto,and were part gestee.competentrelating
109,108,1 Ev. 28. 1 Ev. 113. Lund v.Stark. Greenl.§ §§

of his declarations9 Cush. 36. Evidence wasTyngsborough,
asalso as to contradict his to hiscompetent tending testimony

Allen,v. 4Mc­ 502. 1 Greenl. Ev.Gough Wellington,poverty.
9 v.462. v. Co. Cush. 347.Gould Lead Tucker§ Norfolk

Welsh, 17 Mass. 160. as to the of ofEvidence him­livingstyle
self and his the time had their out offamily theyduring living
the of the business was as toproceeds competent tending prove
a secret trust and the and the extent of it.between him plaintiff,

to the first3. As defendants’ for The andrequests rulings.
ninth should have been inasmuch as thewith,requests complied

the be thecontract nowhere that should plain-provided property
had, therein,an attachable interest ifleast,tiff’s. Holcomb at

on and cases2,entire Parsons Part. c. 6,not the property. §
second asked beencited. The instruction should have given.
inThe whether or not the wholequestion dispute arrange-being

thefraud,ment was a and ofcontrol thepossession property by
are showHolcomb consent of the facts toby plaintiff, tending

Parkman, 2conduct. v. 258. Robbinsfraudulent Met.Briggs
Babcock,v. 3 117. v. 2 Met. 105. Bart­Parker, Met. Marden

Williams, v. 389. HomesTucker,1 Pick. 288. Badlam Ib.lett v.
Train,Crane,v. 2 Pick. 607. v. Pick. 255. GouldWheeler 3
Rutter, 56.4 Pick. 104. v. 7 Pick. Johnson.Ward, Shumwayv.

a trust,71. secretWhitwell,v. Ib. The facts disclose extending
behis1865, sup­to that andfrom 1859 Holcomb «heuldfamily

ahimout of the inasmuch as thatbusiness, and gaveported
theand sofraudulent,the incredit, transaction was lawfalse

in de­theshould have the as requestedinstructedjudge jury
case,case, 3 Co. 81. Gooch'sTwyne'sthirdfendants’ prayer.

3112 Mass.C. Hills v. Eliot,5 Co. 60. Bac. Ab. Fraud,
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Welch, 19Packer,v. v. Pick.Robbins ubi Parkman 236supra.
cited.v. and cases Parker v.supra,Coburn ubi Pat­Pickering,

Bowers,N. H. 176. v. 309. v.tee, Sumner,4 Trask Ib. Harris
was, least,136, 137. prima2 Pick It at evidence of fraud.facie

v. Haskins,v. Bank 3supra.Coburn ubi OrientalPickering,
in the of dif-337. the theMet. Perhaps discrepancies opinions

inferent courts be on the that some casesmay explained ground
inconclusive, and others orit is only presumptive, prima facie

evidence, on the nature of the infacts each case.depending
seventh, andfifth, sixth, tenth haveThe shouldeighth prayers

v. 7 Met. 520.been Crowninshieldgranted. Kittridge,
to the instructions The erred4. As in his firstgiven. judge

contract,as to the construction of the inasmuch asinstruction he
the fact in and assured theassumed that itdispute, jury merely

and thatan Holcomb could have nocreated interest inagency,
till the should fit tosee settle.the His secondpartiesproperty

The defendants notalso was erroneous. did himrequestruling
facts,of the referred to inthat theirto anycharge prayers except

evidence of butfourth, prima fraud,were evidencethe onlyfacie
if factsfraud; but,to show even the referred to in thosetending

asevidence,not theprimawere phrasetechnicallyprayers facie
case, prima case,”with a “ais used in connection thefacie

hishave of thatshould meaningexplained expression;judge
not theunlearned men see distinctionfor twelve betweenmight

“ fraud,”even evidence ofprimawhich are not andfacts facie
“ the otherthe with evidence into be considered jury,facts by

“ their consideration.”matter for Brooks v.or,case,”the proper
512, et seq.2 Com. Farns­Kent (6th ed.)15 Mass. 244.Powers,

v. 12 653Verm.Hooper,521. WilsonVerm.Shepard,v. 6worth
the second instructionabovecited concerningalso casesSee

does not cureof thethe chargeclause judge’sThe lastasked.
as tonamed, and thereferringespeciallyomissionserrors and

the that the wasstated to propertyHe had jurytenth prayer.
interest in that his useit;had nothat Holcombthe plaintiff’s;

ofconducttrust,secret the thetheit, partiesofand possession
of inthe intrustingthe money, largeto in fifth prayer,referred

of it his busi-his use in privateto an insolventsums, stranger,
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the deal-and extraordinaryness with the knowledge,plaintiff’s
:of fraudevidenceprimaevennotof the wereings parties, facie

“ if thethatthis that he saidand it was after propertyallonly
contracts be-andandHolcomb’s,in thewas fact arrangements

thea mere cover forthe pur-tween Holcomb and wereplaintiff
Holcomb,of thencreditorsor theof defrauding delayingpose

the could not recover.”plaintiff
M. for the to the nature of the con-Knowlton,P. asplaintiff,

tract, that it and not aconstituted an partnership,argued agency
v. RailroadColonyv. 10 Met. OldBradley White, 304. Holmes

Bissell,v. 145 v. 6 Met. 92. TurnerDenny Cabot,Co. 58.Gray,
losses, received no sharePick. 192. Holcomb not liable forwas

for services,but as aof the as compensationprofits,profits only
beencould have soldand had no lien the Itupon property. by

That accounts werehis creditors.the or attached byplaintiff
doesbusiness,was to do the notto be and that Holcombkept

the contract.ofcontrol the provisionsgeneral
evidence,to of heto made theAs the admissibilityobjections

of Wells introduced without: The was objec­argued testimony
What he said after-­to the defendants.tion to noticeprove

declarations of Holcomb,As to acts andwards was immaterial.
as a of thethe resare upon plaintiff, partbindingthey only

transaction of thehe in thewhile was legitimate plain­gestee,
Norton, 4 95. v. Clark,v. Cush. WoodsCooleytiff’s business.

11 Cush.Co.39. Dorne v. Southwork Manufacturing24 Pick.
to contradict himare except upon205. Nor competentthey
matters the defend­but all whichissue; uponsome matter in

outhim drawn cross-examina­contradict were uponants seek to
about otherThe evidence offeredare immaterial.tian, and

after the ofof an act thewas long makinglawsuitspeople’s
on the of theclaim ofand without knowledge partcontract

12 439. What HolcombWaite,v. Mass. wasClarkeplaintiff.
to about it;nor what he saidissue,was not inworth Dewey

cross-examination,onitbeen asked aboutHolcomb,and having
1 Greenl. Ev. 449.afterwards.be contradictedcould not §

about conditionin 1860to andDeweysaidWhat Holcomb
a before thethanwas more year makingofownership property

16i.VOL.
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of the contract, and it does that the evernot hadplaintiffappear
connection with that do not showTheany exceptionsproperty.

that Holcomb’s nearer thantransaction with Rice wasalleged
ten months to the time of his with the Itcontract plaintiff.

contract,was not connected in with that and Holcomb’sany way
it, cross-examination,about on is conclusive. Thereply style

of of Holcomb of no Theconsequence.was questionliving
It doesto Dickinson was too indefinite and remote. not ap-

it. v. Barber,about Batesthat the witness knew anythingpear
to beof Holcomb108. declarations attempted4 Cush. All the

no whether as directconsequence,were ofintroduced in evidence
tounless tend show fraud incontradiction,orevidence in they

contract, for the relies forof the written plaintiffthe making
the his check oftitle that and purchasehis upon upon bysolely

skins.these specific
Foster, was,J.* The learned who at the trialpresidedjudge
the in the severalcourt,in of theopinion right refusingentirely

and rul-defendants,for the theinstructions byprofferedprayers
to assume,If we werehim weregiven byings unobjectionable.

in theare statednot, fullydo the instructionswhich we that
and tonot illustratedthat were soand appliedexceptions they

the of theas to and assist deliberations jury, theythe facts guide
to of andbe the being meagreobjectionwould opencertainly

of law,a correct statement theBut aretheyunsatisfactory.
for show-been the ofto have purposeand reported onlyappear

trialthethe views whichupon proceeded.ing
4, created between the1861,NovemberThe instrument dated

the relation of andand Holcomb principal agentLewisplaintiff
under it vestedAll the acquiredand a propertynot partnership.

had no interest which could beHolcombthe andplaintiff,in
one of acontract is descriptioncreditors. Thishisattached by

isa manufacturer withwhich suppliedunfrequent, bynot very
of theto continue thearematerials which propertyandstock

it isfurnished,are although stipulatedwhom theybycapitalist

Gray* 30-31, 1868, Hoar,beforeBoston, JanuaryatarguedThis case was
Wells, JJ.andFoster
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shall re-businessthat the carries on the ultimatelywhoparty
their costremain afterceive which reimbursingany surplus may

or ainterestthem, per centageto the withfurnishingparty
In theseof for hisof capital.profit, compensationwayby

to theor policythere is contrarynothing illegalarrangements
manufac-theof the The of thelaw. property bypossession

aofturer in a not like the continuedsuch case is possession
be as evi-sale, primavendor after a and cannot regarded facie

wedence of fraud in the transaction. Prima evidencefacie
alone and unex-which,understand to be evidence standing

the con-maintain the and warrantwouldplained, proposition
clusion to which it is introduced. the circum-support Certainly
stances detailed in the for not of thisinstructions wereprayers
character. were to be submitted to the considera-They proper
tion of the and such to be drawndeductions were fromjury,

case,connectionas,them in with all the other evidence in the
seemed to the natural andjury proper.

trialThe issue was whether the betweenupon arrangement
itsthe and Holcomb was what on face it toplaintiff purported

be, or, defendants a mere cover to or de-as the alleged, delay
the creditors of Holcomb. The burden of tofraud main-proof

fraud thetain this issue of was defendants.upon
at the trialSome of the evidence seems to us to haverejected

been to maintain this issue and to have been errone-pertinent
witness,excluded. was himself a andHolcomb testifiedously

to the Tothat the attached contra-property belonged plaintiff.
was, course,of to thatdict him it heprovecompetent anything

or done that the in orhad said thequestionindicating property
embraced in the 4, 1861,other of Novemberproperty agreement

renewals, own,its successive his or hadand was beenreally
him be so. Thetreated or to whetherquestionrepresented by

had the of other outlawsuits ofpaid expenses people’sHolcomb
• competent contradiction,his was of as the fact,property by way
if had some to if heshow that he had acted asproved, tendency

the thehimself owned which he testified tobelongedproperty
The same remarks to the as to theplaintiff apply testimony

atand which Holcomb lived outwhileexpensestyle supported
the of thisof proceeds property.
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If own,Holcomb continued to treat and use it as his that fact
totended to contradict that it thehis testimony belonged plain-

tiff. If he was allowed to do so the that circum-by plaintiff,
stance was on thethe whethercompetent question arrangement
was honest and or and nominalfraudulentgenuine only.

In to in the trial ofthe ruleanalogy applied allegedfamiliarly
fraudulent it to establish thewas fraud-competentconveyances,

of into theulent Holcomb in withpurpose entering arrangement
this, otherthe And as to show frauds at-plaintiff. tending

to this transaction wereor him ad-priortempted perpetrated by
in evidence. In this view the statements of Holcombmissible

him,then served a as1860, to the constable who writin upon
should beenattachment,of to avoid haveto transfers property

admitted.
of wasthe Lewis RiceSo also competentproposed testimony

to on a mort-Holcomb, borrowthat in 1861 when trying money
of dollars,several thousandsfrom his pocketgage, produced

be his It tended to ahe claimed to own showwhich property.
Holcomb, if,of to theon the con-priorfraudulent partpurpose

found in ofthe he was sumstract with possessionplaintiff, large
as not tosuch a form be attachable hisof inkept bymoney

time in him-creditors, and at the same was engaged divesting
and towas makingof his visible arrangementsself property

of another and as the businessthe nameon, in agent,carry
conducted for himself.he hadwhich previously

ofof such items evidence we areand weightThe importance
of itsestimate, but we enter-a to admissibilitynot in position

add that fraud on theneed toWeno doubt. hardly parttain
be alone and that thesufficient;not par-of Holcomb would

an ofof the in it was theindispensable partplaintiffticipation
case.defendants’

cost ofas to the forof Holcomb completingThe testimony
admitted, theuponskins attached was properly ques-themarket

the defendants.their value when takention of by
Wells,to the witness whether he hadThe question proposed

immaterial.Holcomb,to was Itthe skinsthat belongedsaid
notjthat hetestimonyhisto contradict previousnot tenddid
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fled the defendant officer,the that wereCooley, attaching they
the of theproperty plaintiff.

It from the considerations that a new trialappears foregoing
must be and we cannot deem it to extendgranted, necessary
further an examination of the de-numerous items of evidence
iailed in ofthe bill We have stated theexceptions. principles

mustwhich the of the ofquestion such evi-govern admissibility
dence. is first,It divided into the two heads:naturally general
of admissible to othercontradicttestimony particu-testimony,

second,that of Holcomb ; of admissible to showlarly testimony
the fraudulent thecharacter of Holcombbetweenarrangement

theand ofEvidence the latter relates toplaintiff. description
the fraudulent of Holcomb, and includes of otherpurpose proof
fraudulent acts him to transactionthe underpriorby investiga-
tion and evidence to the as atending implicate plaintiff partici-

in this fraud. A more minute review bepant alleged would
atbecause another trial ofunprofitable, the questionsmany

arise in a different form and not inmay theappear precisely
assame on the Exceptionslight present report. sustained.


