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v.administrator, Smith.Sheldon,

At thistian. of the cause, the course was tostage proper compel
the to elect onplaintiff which count he would proceed and
to order the other count beto stricken out, or to direct the jury

findto a verdict one of theupon two counts. Butonly it was
erroneous toclearly theput outplaintiff of court in awholly

case where he had offered evidence which would have war-well
aranted verdict on one theof counts.

Exceptions sustained.

Henry A. administrator, vs. Ithamar Smith.Sheldon, H.

a brought mortgage belongingwrit ofIn an aexecutor to foreclose to the estateentry by
hisof averment of the of the demandant is nottestator, essentialrepresentative capacity

“ *'to maintain the and his theof himself in writ as administratoraction, description
“instead of executor” is not available as a defence in bar.

op entryWrit a demandant himselfbrought by describing
“therein as ofadministrator the and estate” of S.goods Elijah

“ deceased, intestate,” to aforecloseDeming, givenmortgage by
the defendant to The tenant nul disseisin,Deming. pleaded
and in defence that thespecified demandant was not adminis-
trator as described.

At court,the trial in the the demandantsuperior produced
record of the of itthe court which that heprobate by appeared

executor of the of saidwas will de-appointedduly Deming,
he deed inand offered the evidence. The;ceased mortgage

introduction,to its thattenant under theclaimingobjected
no tothe demandant had shown or main-right bringpleadings

But J. overruled hisBrigham,this action. aobjections;tain
demandant;for and the tenanthad theverdict was alleged

exceptions.
for the tenant.Palmer,B.

the demandant.Sumner,I for
a todemandant writ ofJ. The foreclose abrings entryHoar,

himself as administrator of thedescribingmortgage, mortgagee.
tenant, disseisin,theunder of as a de-The nulplea specifies

administrator.the demandant was not At thethat trialfence
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v.Sheldon, Smith.administrator,

it that theappeared administrator,demandant was not ex-but
andecutor the; question the bill isofpresented exceptionsby

whether this variance is fatal.
It is that the ofapparent an executor and administratorright

to maintain an action to foreclose a is same underthemortgage,
our statutes. Each sues as the theofpersonal representative
deceased and is ofland, recovered,the when assetsmortgagee,
the estate he a itIn writ of isrepresents. entry, provided by

thatstatute the demandant on andseisin,shall declare his own
beshall not to title;an actual under hisrequired prove entry

but if he he an as he claimsthat is entitled to such estateproves
devisee,in heir, otherwise,the as orwhetherpremises, purchaser,

and that he has aalso of this betherein, shall deemedright entry
of hissufficient seisin as thein declaration. Gen.proof alleged

134,Sts. 3.2,c. When the suit is ato foreclose mortgage,§§
”“the seisin must be beto in ; but the mort-alleged mortgage

declare on seisin,hismay own as in other cases.gagee Gen.
140, aSts. c. 3. If or of a diesmortgagee assignee mortgage§

without obtained of thehaving possession premises,mortgaged
his executor or administrator take thereof,possessionmay by

and or in likeaction, manner as the de-open peaceable byenti-y
ceased have done if 96,Gen. Sts. c. 9. Frommight living. §

seemthose it would that the of theavermentprovisions repre-
in which thesentative suit is is not essentialcapacity brought
thatit,to and the of themaintain demandant as ad-description

descriptiois aspersona,ministrator not available a defenceonly
in bar.

is whether there isBut it doubtful substantial misdescrip-any
inis, administrator,one and in thesense,tion. executor anAn

to of this Hematerial the suit.sense prosecution givesonly
“ of tes-law,to and the will thebond administerto according

581,Dane it wasIn v. in 1 Ab.Griffin,tator.” Cook reported
“of executor” is al-the deed one sells asheld that who good,

the him as “administrator.”the from court was tothough power
executrix,2 under a licenseRobinson, 184,v. anIn Cush.Cooper

administratrix, and was heldto sold as the saleestate,sell real
“ are thatin that we of opinionThe court case Butgood. say,
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Wolcott v.& another Buck.

this is not such a misnomer or of themisdescription capacity
in sale.which the executrix acted as to invalidate the lawBy

to estate,she bound administer testator’s and to renderwas the
a of administration,true account her and therefore be de­might

administratrix,scribed as as latterexecutrix,well as thealthough
thewould be more In v.appropriate description.” Langdon

Potter, 313,11 Mass. in which it held that the thatwas objection
the had not taken administration in this commonwealthplaintiffs

be taken a in their to fore­bar to ofmight writplea entryby
distinctionclose a no was made as tomortgage, question any

of administration. Thebetween letters and letterstestamentary
entitled them tohad no whichplaintiffs representative capacity

Exceptionssue. overruled.

George A. Buck.C. another vs.John Wolcott &

changeleave to theof waste ofRefusal the the in an actioncourt toby superior plaintiff
subjectisthe of notin nature wasteform of his action so make it an action of tortas to

to exceptions.

at June termcourtAction of in thewaste superiorbrought
that the de-it1865 for theBerkshire. appearedpleadingsBy

of land in Wind-fendant of awas tenant the pieceby curtesy
sor, and and S. Petit-the John O. Wolcott Elizabethplaintiffs,

16,1866,cler, that onowners the andremainder; Aprilwere of
cove-the of withWolcott, specialdeed quitclaimplaintiff by

to thenants of interest in thehis premiseswarranty, conveyed
asame tookhusband,other and on the dayher whoplaintiff

estate, andlife enteredlease of the defendant’sconveyance by
at October termnto to trialThe action camepossession.

“ sodeclarationtheirthe moved to amend1866, when plaintiffs
forfeiture.”not foras andto make the foraction damages,

thedesired, plaintiffsRockwell, whereuponrefused the leaveJ.,
defendant, and alleged excep-consented to a theverdict for

tions.


