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the and of “ause or tenement,”possession building, underplace
87,Sts. c. 6 and 8.Gen. at the trial fromNothing appeared§§

or use ofwhich unlawful the de­theany improper premises by
befendant could inferred. On the the have foundcontrary, jury

the of theunder instructions court that such use of theany
house was without orthe consent of theknowledge defendant.

theHis to underlet a of is notright portion premises disputed.
statute does not make his toThe theright ondependoccupy

acts or of undertenant of heconduct his which had no knowl­
312.Healy Trant, Exceptionsv. 15 overruled.edge. Gray,

Snelling­HowardJohn McDonald vs. .

negligently drives as to come intoso in a street collision aservant withpublicOne whose
frightdrawing to takecarriage, the horse is the same and runand causes whichthereby

damages injured inheld in to one who is such horsebybe liable runawaymayaway,
flight.his

as follows:declaration wasTort. The
1£ theand ownerthe that he wasAnd possessedplaintiff says

horse harnessed toa certain which wasa certain andof sleigh,
and in saidthe was riding sleighsaid and sittingsleigh, plaintiff

Street, saidcalled Eliot inin aharnessed, certainso highway
and one ThomasStreet;Tremontand acrossBoston, into

of a certain andwas sleigh,on the same possesseddayBaker
and saidthe same throughhorse alongof a certain drawingalso

inStreet said Bos­and near said EliottowardsStreetTremont
the wassame defendanton thethen dayAnd whereaston.

also of certain horsesanda certain sled orof sleigh,possessed
Street,Tremont andsaidand alongthroughthe samedrawing

servant ofa certain himthere,and bydefendant thensaidthe
and direction ofdefendant, care,thehad governmentsaidthe
and defendant’sof said defendantor thesled sleighthe said

defendant, ornot mindingthe saidhoises, regardingsaid yet
his said soservantthen and therebehalf,in this byhis duty
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himself in thisbehavedandmanagedand unskilfullynegligently
drove andand negligentlybehalf, carelesslyand so ignorantly,

horses,andorhis said sled sleighand governedguidedmanaged,
ofdefendant, for wantthe saidofor sledthe saidthat sleigh

of thethereof, andandcare managementsufficientandgood
aforesaid, then andasthe sametherehorses then and drawing

suchBakerof the said withsaidthethere struck sleighagainst
heBaker, whereinthe saidofviolence that theand sleighforce

tobrokenaforesaid,as was pieces,and ridingwas then sitting
towasof the said Baker putthe said horsemeans whereofby

andBaker,out saidviolence, threwand ran with great'fight
Tremont Streetand saidhim ran alongfrom throughescaping

andStreet,and into said Eliot upon, againstEliot Streetto said
forceand with suchhorse,his saidover the sleighand plaintiff,

he thensaid wherein wasviolence that the sleighand plaintiff’s
broken towasas aforesaidthere and therebyand sitting riding

thrown with violenceand the plaintiff greatand destroyed,pieces
andbroken,his collar-bonesaid andout of hisfrom and sleigh,

and his lifebruised,and endangered,otherwise injuredgreatly
andsaid horse wasand spoiled.the greatly damagedplaintiff’s

care, Baker,used due and said his andthe plaintiff agentsAnd
care, defendant,due but saidused his and ser-servants, agents

use duevants, did not care.”
defendant demurred to this declaration,The asassigning

isof demurrer that there no averment in the declarationcauses
to the occurred reason of orthat the meansinjury plaintiff by by

of that it doesthe and notdefendant;of the negligence appear
of the declaration that thefrom the averments alleged negligence

thethe defendant was cause of the to theof proximate injury
to thesufficient in law render defendant liable inplaintiff,

damages.
the court,was overruled in andThis demurrer superior judg-

for and theordered the defendant toment plaintiff; appealed
court.this

defendant,for the besides cases cited in theJ. L. Stackpole,
cited Broom’s Max. 202; Barry Croskey,v. 2opinion, (3d ed.)

Denny v23;Hem. Tisdale v. 8Norton,Johns. Met. 388;&
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New York Central 13 v. Arner.Railroad, 481; DeanGray, Life
Allen,Co.4 v.96;Ins. Marine Co. 10 MassDelamo Ins.Bedford

354; v. Janson,Powell 5 M. v.431;& LivieGudgeon, S.
East, 648; Elmslie,12 v. v.Green Peake R The278; Everett

Assurance, Williams,London 19 C. 126;B. v.Archer(N. S.)
Car. 26;2 K. Ashley Harrison, ;& v. 1 S. C. PeakeR 48Esp.

R. 194; Q,v.Regina Pocock, 17 B. 34.
«71Nickerson, for the plaintiff.

J. The question raised this is,demurrer whetherFoster, by
received thethe sowas remote frominjury by theplaintiff negli-

act theof defendant the cannot begent action sustained,that
the was fault,without his ownalthough plaintiff anainjured

not havewould been but thefor fault of the defena-injured
far atant. How common law is one of re-guilty negligence

in for thesponsible fromdamages consequences hisresulting
?neglect

If the action had been a town,present underbrought against
circumstances similar to those disclosed in this declaration,

Worcester,Marble v. 4 be395, would a decisiveGray, authority
thein favor of defendant. The for causedliability damages by

in isdefects limited to cases where the defect is thehighways
and immediate cause thedirect of v.Jenks Wilbraham,injury.

But statute11 142. this is moreGray, restrictedliability narrowly
inthan the rule actions at common law for causeddamages by

in it iswhich well settled thethat contribu­negligence, perfectly
of is no defence,a third where the defendanttory negligence party

ofbeen withouthas also which thenegligenceguilty damage
have beennot sustained. Eaton v. Bostonwould Lowell&

500. The of theRailroad, Allen,11 extent defendant’s respon­
therefore be determined the rulecannotsibility conclusively by

ofWorcester,v. because the limits under theof Marble liability
to in and at lawas defects commonstatute forpublic ways

casesare not identical. These towns cannegligence against
the of the lawbe reconciled with principlesgeneral only by

on aconsideration that statutethe they depend exclusively
of are con­terms whichwithin the they strictlyprovision,

fined.
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areinsuranceof marinequestions frequentlyOpinions upon
maxim, pi oximathe causa nonto the ofillustratequoted, meaning

decision doof the notspectatm. The presentremota exigencies
itsinan the doctrine applicationexamination ofrequire elaborate

bethe observations useful.to law of insurance but a few; may
Where is a insuredthe cause of loss against,immediate peril

itsfact thatthe not the originalunderwriters are exonerated by
are liablewas not thecause covered Theysomething by policy.

it inthe loss aif ends in insuredperil beganagainst, although
aThus, fromsome other cause. a loss immediatelyarising peril

master,the of thesea,of but from the isnegligenceremotely
no in anthat,the but it means followsprotected by policy; by

action the or master for suchownerbrought against negligence,
of couldthe loss the not be included in theconsequent cargo

of Wilson,measure Redman v. 14 M. & W. 476.damages.
the aOn where master deviated from hiscontrary, unnecessarily

and the deviation a of lime was wet avoyage, during cargo by
barkand the was set on fire andtempest, consumed,thereby

owner was held liablethe for the fault of the master,his agent
the deviation wasand deemed to be the proximatesufficiently

of the loss of thecause Garrett,Davis v. 6 716.cargo. Bing.
a cause, J.,recent insurance Willes,In one learned said :judge,

“ rule of is,The assurance law that are to lookordinary to theyou
”and cause, and to thatproximate immediately operating only;

“Erie, C.another, J.,and said : The words are to be construed
reference to the knownwith principle insurancepervading law,

causa non remota spectatm; the losspróxima must be con­
the it,nected with cause ofsupposed and in the relation of

and effect,cause to commonspeaking according parlance.”
Times,v. Ins. Co. 8 LawUniversalIonides 705. Mars­(N. S.)

Countyv. City and Ass. Co.den Law 1 C. 232.P.Rep. But in
action foran for to adamages receiverefusing into aship

“the rule said todock, was be thethat must bedamage proxi­
andmate and connected(not immediate) fairly withreasonably

breach of contractthe or As to so,whatwrong. is different
will differ.” Wilson v. Newportminds Dock Co. Law Rep. 1
186.Exch.
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the truthPerhaps be that a maxim incouched terms somay
as to begeneral indefinitesomewhat has been indis­necessarily

to different ofclasses cases in differentcriminately applied senses,
or at withoutleast exactness and and that this is theprecision;
real of theexplanation circumstance that inpróxima,causa suits
for at common extends natural anddamages law, to the probable

of aconsequences breach of or incontract while insurancetort;
cases and actions on our statute it is tolimited thehighway

cause of the loss orimmediately If this beoperating damage.
so, the reference tofrequent the maxim in cases like the present
is not useful, and not conducive either toparticularly certainly
an accurate statement of or to uniform andprinciples intelligible
results. In insurance causes isthe maxim resorted to as furnish­

a rule which to determine whether a loss is attributableing by
to a which the contract hasperil against promised indemnity
and its as as it exonerates theapplication charges frequently

Sumner,underwriter. v.Peters Co. 3 389;Warren Insurance
S. C. 14 Pet. 99. v. 3 P­CountyHillier Ins. Co. enn.Allegheny
State R. 470. The and the definition oflimits of liability

are too non-' w andcause in the law of insuranceproximate
•restricted to be case.to theapplied present

from other ofDefinitions and illustrations drawn br.nches
the but forafford instructivelaw analogies, controllingmay

in actions of aauthorities are to look towe adjudications
and a state ofsimilar nature to the present, arising upon

under consideration.facts more those nowresemblingclosely
is to have been ofHere the defendant alleged culpableguilty

not contractAnd his uponliability depends, anynegligence.
of due care whichbut theor statute upon duty everyobligation,

the maxim sic utereman owes to the expressedcommunity, by
Icedas.tua ut alienum non

it cancontract,isor createdWhere a wholly bydutyright
But wherethebe enforced between contracting parties.only

him theviolated a imposed upon bydefendant has dutythe
behe shouldreasonable thatandlaw, it seemscommon just

natura,theiswhoseliable to injuryheld injured,every person
misconduct. In ourof the opinionand consequenceprobable
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established and doctrine of the commonthis is the well ancient
tolaw, and such a extends consequentialliability injuries, by

so of asustained,whomsoever as are character likelylong they
to and asfollow, which have beenmight reasonably anticipated
the natural and ofresult under circumstancesprobable ordinary
the Theact. is not too remote if toaccordingwrongful damage
the usual of mankind bethe result was toexperience expected.

notThis is an or unlimited ofimpracticable account-sphere
to all conse-ability, extending possibleindefinitely contingent

action beAn can maintained where isquences. thereonly
be, first,shown to a misfeasance or in somenegligence partic-

ular as to which there was a towards the orduty party injured
the and, where it iscommunity generally; secondly, apparent
that the harm to the or of another which hasperson property

ensued was to ensue from the act oractually reasonably likely
omission of. Vcomplained

cases,Two recent both 'much considered, sound and consistent
with each other, well illustrate the true rule of law. A druggist
who labelled belladonna, a ascarelessly extractpoison,deadly

dandelion, medicine,of a harmless and sent soit labelled into
market, held,the was the court of York,in Newby appeals

liable in after it had several interven-damages, passed through
hadhands, been of an and adminis-ing purchased apothecary,

tered the wife,to his itwho was asby plaintiff injured by using
a medicine in of the false label. v.consequence Thomas Win-

Selden,2 397.chester, Here the dealer toowed the apublic
not human life to aexposetoduty danger falselyby labelling

noxious and it in the market as a harmless article.drug selling
To do so andwas actionable alltowardsculpable negligence

be, were,to and who in fact the mistake. Andlikely injured by
the did naturalthat follow was the and foreseeninjury easily
result of the carelessness.

hand,On the other one article,where black oxide of manga-
nese, harmless,in itself which became dangerous only by being

another, mistake,combined sold thewith was whoby plaintiff,
substance,of itit a third and mixed with anotherpurchased party

the acombination with which caused wasdangerous explosion,
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the orig-held this court to have no of action againstby right
caused byinal vendor who made the for themistake, damages

mis-Allen, 514. Thev. 11Nichols,the Davidsonexplosion.
harm-take in to article in its naturean own ordinarilyregard

anotwasor falsein the absence of contractless, representation,
of such a wrongfulorviolation of any public duty, negligence

liablemade itto render the whoasand character partyillegal
it a naturalto third Nor was andfor its persons.consequences

in-thissuch a mistake thatof ordinarilyconsequenceprobable
another chemicalbe mixed withnocuous substance would
and a thirdcombination,the partybecome explosive byagent,

be thereby injured.
merethat the circum-authoritiesis clear from numerousIt

the causebetweenintervened, wrongfulthat there havestance
ofthe volitionacts bythe consequence, producedand injurious

make thedoes notor of human necessarilyanimals beings,
be The test isthat no action can maintained.so remoteresult

orof eventsfound, not in the number agents,to be intervening
connec-in the natural andcharacter, probableandin theirbut

and the consequence.done injuriousthetion between wrong
is attrib-the mischiefthatit appearsasSo affirmativelylong

havea whichas resultto the might reasonablyutable negligence
continues.theas legal liabilityforeseenbeen probable,

ofthat thebe no doubt negligent managementcanThere
aa is so far act thatculpablestreet ofin thehorses public city

redress. Whoeveris entitled to drivesinjured therebypartyany
the of due care to thein a owesthoroughfare dutya horse

to all whom hisor negligence may exposepersonscommunity,
that theis it to in suchquestion rpasterNor opento injury.
of his servant.for the misconductisa case responsible

to the facts setmore forththese closelyprinciplesApplying
demurrer,the we findadmitted thatanddeclaration byin this

sled was caused to strikethecareless defendant’sdrivingby
with such violence as toof one Baker breakthe sleighagainst

horse,his and caus-out,Bakerin throwing frighteningit pieces,
control of its driverfrom the and totoanimal escapetheing

a nearcorner,Stree* round intoTremont by,alongviolentlyrun
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Eliot Street, he ran over the and hiswhere plaintiff sleigh,
that in and thehim onbreaking pieces dashing ground. Upon

this statement, the defendant would be liable forindisputably
the received Baker andand his horseinjuries by sleigh. Why
is he not also for the mischief done Baker’s horseresponsible by
in its ? If he had struck that animal with a and soflight whip
made it run would he not be liable an like theforaway, injury

the fault and? direct of his servant the de-present By agency
fendant started the horse in uncontrollable theflight through
streets. aAs natural it wasconsequence, obviously probable
that the animal run over and inmight injure persons travelling
the one can see that the accident to thevicinity. Every plainly

was one to ensue from the careless act.plaintiff Wevery likely
are not therefore with remote or conse-dealing unexpected

notquences, foreseen nor occur,to andeasily likelyordinarily
the case falls the rule statedwithin asplaintiff’s clearly already
to ofthe one of for theliability consequentialguilty negligence

therefrom.damages resulting
These views are fortified numerous todecisions, a ofby few

it bewhich to refer. Itmay expedient was held thisrecently by
court that awhen horse was turned onloose the andhighway,

athere kicked colt by the side of dam,its the owner ofrunning
the horse was liable for that Chapin,Barnes v. 4 Allen,damage.

We444. cannot between the different ofdistinguish ways letting
horsea loose the street;upon whether him there un-by leaving

case,ortied, or,a as in theleaving gate open, present by driving
him, and thus toagainst him run Incausing Powell v.away.

3Deveney, 300,Cush. the adefendant’s servant left truck stand-
beside a sidewalk in aing street, with the shaftspublic shored

a in the usualby Anotherup plank truckmanway. temporarily
left his loaded truck on the other side of theoppositedirectly

street,same after which a third truckman tried to drive his truck
between the two doothers. In to so duewith care,attempting
he hit the defendant’s truck in manner as tosuch a whirl its
shafts round on the sidewalk so that struck thethey plaintiff
who was and Forbroke her this shewalking by, leg. injury
was allowed to maintain her fault toaction, the imputableonly
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the defendant the careless in thewhich truck wasbeing position
street,his servant on treated as the soleleft the which wasby

of the of the and in contem­cause legalbreaking plaintiff’s leg,
to render the defendant responsi­sufficiently proximateplation

See also 2Salisbury, 391;ble. Powell v. Yo. & Vanden­Jer.
Hewitt,v. 5 Exch.Truax, Denio, 464; 240;v. 4burg Rigby

245; Davis,v. v. 20 Penn.Chaplin, Ib. MorrisonGreenland
Q. v.Lynch Nurdin, 29;1 B.R. v. Thomas175;State ffm­

there cited. When a horsechester, supra,ubi and cases strayed
a child,there and kickedand violéntlyon the viciouslyhighway

of evidence that henot liable in the absencewas heldthe owner
of because the actin the habitthe animal was kicking;knew

of nature for ait the courseone was innot which ordinarywas
v.and to do. Cox Burb­ofhorse common temper disposition

Waring,also v.32 C. P. 89. See CookeLaw Journ. S.)(N.idge,
later the same court held a262. But twob. Exch. yearsI­

left insecure awho had whichliable gatedefendant negligently
to of bis horsebound in whichconsequencehe was repair,
field of anthe and there kickedinto proprietoradjoiningstrayed

horse because this was the natural of two;another consequence
circumstances,under such and such anhorses meeting injury

bean was deemed to thesuch animal proximatebyproduced
the defendant’s v. Riley,of 34Leeconsequence negligence.

C. alsoP. 212. See Reed v. Ib.Edwards,Journ.Law (N. S.)
defendant ex­a case where the left on the street31. InC. P.

rollers,oila machine for cake betweenfor sale crushingposed
a little child his while anotherof whichthe put fingersinto cogs

were the courthandle, crushed,and theturned the fingersboy
“Bramwell, B., said :remote;too and Thewasthe actheld that

if he hadliable than exposedno more goodswasdefendant
hadand the child suckeda paint,with poisonouscolored

” “added, I see no evi­Further cansame Baronbut thethem ;
thishis act in machinein If exposingof him.dence negligence

it be called wil­his act inwill againexposingwas negligence,
be it is notsaid, thenIf that could not?mischievousfully

theremischief isand wilfulfor between negligencenegligence,
Atherton,v. 1Law Rep.but of Mangandifference degree.”no



'
JANUARY TERM 1867. 299

Snelling.v.McDonald

Exch. no239. This casé has and indicates no inten-tendency
Bell, 198, which,to 5 &tion overrule Dixon v. M. S. in an

been received from a loaded Lord Ellen-injury having gun,
held the for aowner liable instru-dangerousborough leaving

mischief,ament in state of the mischiefcapable doing although
a child,was caused it ait atup, andby girl taking pointing

the after the had been withdrawn.snapping trigger priming
It not be to determine whethermay easyalways any partic-

ular act of ofis such a character as to rendernegligence the
it ;of thirdliable to orparty guilty whether thepersons ensuing

are farsoconsequences natural and aas toprobable impose
for them in Cases beliability damages. may put, veryfalling

line,near the advance,and no rule bedividing can laid down in
will determinewhich all with ofBut theprecision. difficulty

a is a itsapplying principle poor argument against validity,
unless one more can be in its Theresatisfactory stead.proposed

be and want of in themay discrepancies uniformity application
cases,of the to the facts of but all author-theparticularprinciple

of stated,in the the doctrine weities cited concur havesupport
and which the ofas to the rule extent for con-agree by liability

from to besequential damages deter-resulting negligence ought
mined.

court,theIn the of a the indemurrer theopinion majority of.
overruled,mustcase be because on the statements of thepresent

declaration the does not to be so remoteplaintiff’s injury appear
from the of the defendant as to exonerate the latternegligence
from When such a is theraisedquestionliability. by pleadings
or law;arises or facts, it is ofupon agreed matterundisputed
but where the evidence is or the inferences to becontradictory,
drawn from uncertain,it are the must determine a ver-byjury
dict whether the facts fall within the rule of law to be laid down

theon Co.,v.subject. Wilson Dock ubiNewport supra.
Demurrer overruled.


