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McDonough.v.Commonwealth

McDonough.Commonwealth vs. Edward

imposing,A statute for an the of a fine of not less than two hundred noroffence, penalty
exceedingmore than one thousand or not one isdollars, imprisonment year, repealed by

savingthe enactment of a nowhich contains clause as to offencessubsequent statute,
and for thecommitted, like offence the of a fine of not less thanalready imposes penalty

nor more than one hundred and not less than three nor morefifty dollars, imprisonment
than twelve unless the offender themonths, shall to satisfaction of the court that heprove
has not before been convicted of a similar in which case he in the discretionoffence, may,
of the be sentenced to be without or fine withoutcourt, fine,punished by imprisonment by

And after the enactment of such one who committedimprisonment. statute,subsequent
beingthe offencebefore its enactment cannot be even sentenced to thepunished, by pay

minimum,fine fixed thereby.
imposing keepingc. maintaining buildingThe a orGen. Sts. for a§ 7, used87, punishment

illegal keeping intoxicating beingfor the or sale of St. c.repealedliquors, by 1866, 280,
no can be either c. 174,under Gen. Sts. or common forpunishment imposed, § 1, law,b3r

building passagekeeping maintaining of althoughor such to the St. c.1866,prior 280,
buildingsc. declares all so used to be commonthe Gen. Sts. nuisances.§ 6,87,

Complaint the defendant with a tenementcharging keeping
for theused him sale and for sale ofby illegal illegal keeping

from to17th Octoberliquors, 17th 1865.intoxicating August
entered the defendant in thewasJudgment against municipal

of 1866,on the 25th and he wascourt sentencedJuly thereupon
a of dollarsto fine and and hecosts; tofifty thepay appealed

court, atwhere November term 1866 hesuperior pleaded guilty,
moved in arrest of onand the that therejudgment, wasground

sentence could beno law which him.by Thisimposed upon
overruled, and hemotion was alleged exceptions.

Butler, for theH. defendant.J.
Aldrich, 1866,for the Commonwealth. UnderP. E. St. c. 280,

isfine isdollars, which one hundred andthe minimum fifty fifty
under statutes;less than that former and in this case thedollars

sentenced towas a fine of one hundred and dol-fiftydefendant
that to sentenced,less than which he would have been iflars

What,had not been enacted.1866, 280, then,of c. hasthe St.
of? It be said that underto St. c.1866, 280,ae complain may

have been sentenced to fine and3, he might imprisonment;§
statutes he could have been sentencedunder formerwhile only

section, butThis is true of that notorfine imprisonment.
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of 1. But a of a statute, or even of a section of a stat-part§
ute, be valid andmay constitutional, and another notpart
Prima afacie, statute can be onecalled in questiononly by
who is affected it. The defendant is notinjuriously by injuri-

affected thisously butby statute, has been benefited. An ex
post law is one which enhances thenecessarily penalty.facto
All Gen.parties 87,Sts. c. before the of Stviolating passage

dollars,1866, 280,c. have been sentenced to a fine of only fifty
Tuttle v. Commonwealth,2Commonwealth, Garvey505. v.Gray,
8 382.Gray, v. 4 209.Daley,Commonwealth Gray,

Gen. Sts. c. 87, 7, be 6 of sameThough themay repealed,§ §
what shallchapter, nuisances,constitute common isdeclaring

not. The latter therefore stands as a offence,statute andeclaring
with no statute for its case the courtprovisions punishment, (in
hold 7 to have been and accord-punishment mayrepealed,)§

inflicted,be either at174, 1,under Gen. Sts. c. or commoningly §
statute,The inlaw. for theseuseddeclaring buildings purposes

nuisances,to be did not make them butso, anonly recognized
ofThe statute establishes a rulefact. evidence.existing only

mankind,common of beforeThe judgment long legislationany
the ranked all such as nuisances. Seeupon subject, places

3 Pick.v. 26.Commonwealth Harrington,
1. The thatJ. thecomplaint defendant,allegesChapman,

from 17th to 17th 1865 aOctoberAugust tenement inkept
for saleBoston him used the and forillegalby illegal keeping

of to thesale andliquors, common nui­intoxicating great injury
Commonwealth,sance of the citizens of the and tocontrary

the statute. The made October 1865,was 18thcomplaint when
1865,and c.87, 7, 269,the Gen. Sts. c. St. were6, in force.§§

till 25th 1866.not rendered In theJulywas meanJudgment
280, had beentime, 1866, theSt. c. passed, increasing penalty

the former statutes sothis and far asoffence,for repealing they
heldhas been in theinconsistent with it. It case ofwere Fla­

428, that the latterThomas,v. 12 Allen. statuteherty operated
named,abovea former statutesas of the arepeal prescribing

or the kind offor nuisance?keeping maintainingpunishment
6. But87, 1866,mentioned in Gen. Sts. c. St. 280though c§
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to fine3, increases the orfrom finepenalty imprisonment§
and the firstit is that undernow contendedimprisonment, yet
section the fromdefendant be able to reduce the penaltymay

it was not lessacts,what was before. Under the the fineprior
than nor was not moreover and the$200, $1000, imprisonment

athan Under the latter act the was not less thanfineyear.
nor more than which but the$50, ;is a reduction$100, great

is not less moremonths,than three nor thanimprisonment
twelve, which is an theincrease of 4 ofthe minimum. By §

statute,latter it is be finethat theprovided punishment may by
allor in cases orwhere the offender shallimprisonment prove

show to the satisfaction of the court that he has not before been
aconvicted of similar offence. In such case the punishment

be a fine of as it in this case. Butmay $50, wasby actually
the burden of is thrown him to establish the factproof upon

it conviction,that is a first in order to entitle himself to any
and he is; even then tomitigation whichexposed imprisonment,

must be for at least three months, while it been forhavemight
a shorter term under the former statutes. We cannot theregard

ofact 1866 thanotherwise as a which did notimposing liability
exist when the offence was committed. The case comes within
the 350,stated in Marshall,v.principle Commonwealth 11 Pick.
and the casessubsequent on the same point.

2. It is contended on the of Commonwealth,the thatpart
1865,the act of 269, 87, 7,c. and Gen. areSts. c.fnough §

the act of 1866, 6 of Gen. Sts. is not87,c.repealed by yet §
This section offence,declares the doesbut notrepealed. pre­

scribe the said,It is therefore, that the offencepenalty. may
be to the of Gen. 1.punished 174,Sts. c.according provision §

section ofThis that in case conviction, where noprovides legal
statute,is the court shall award suchpunishment provided by

as issentence conformable to the common andusage practice
state, offence,the nature ofin this to the and not re­according

But when thisto the constitution. offence was com­pugnant
made, themitted was was pro­and this punishmentcomplaint

.174,thestatute,vided and therefore Gen. Sts. c. did notby
1866,the statute ofto it. The waspenalty repealed byRipply
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clause,awithout and we must that thesaving presume repeal
was made the inby view of the stated inlegislature principle

cited,v. Marshall,Commonwealth above that if the law ceases
to its own limitation or be-operate by a at timerepealby any
fore, no can be itjudgment Hence is usual ingiven. every

law to itmakerepealing operate and to in-prospectively only,
sert a clause,saving the of the andpreventing operation repeal,

the law in force, tocontinuing as allrepealed pending prosecu-
tions, and tooften as all violations of the lawexisting already
committed. We must also that the inhadpresume legislature
view the of criminal law so and so wellprinciple important
established, statutes Wethat are be construedtopenal strictly.
cannot think that intended to the of Gen.they apply provision

mentioned,174, 6,Sts. c. above to or87,offences c.against §
that a fair of the usconstruction statute will to do so.permit

set3. It is further contended that the offence forth in the com-
atwas a nuisance common and be aslaw,plaint may punished

if is that thesuch, it held statute is Nopenalty repealed.
cited favor of andis in this those which weposition,authority

1047,examined are to it.have In 1 Bish. Grim. L. itopposed §
aside from athat,is said crime is not com-statutory provisions,

mitted Merchants haveliquors.by selling intoxicating always
indealt in wines and other withoutliquors large quantities,

law.to at common wassubject Innkeepingbeing prosecution
to license at commontrade,a lawful withoutsubjectopen every

victuals, an actionIf wines orlaw. he sold lay againstcorrupt
soldof wines him ac-him. recover the byHe price bymight
So it was toAb. Inns. 8 Co. 147. lawfultion of debt. Bac

323, and note.Crimes,1 onan alehouse. RussellKeep
Commonwealth, such thefor the asplacesIn the argument

withare classed brothels andis withdefendant keepingcharged
are allis nui-and it that they equallyarguedgaming-houses,

so law. Brothels andit was not at commonsances. But
under allheld to be nuisances circum-weregaming-houses

not, becamewere unlessstances but alehouses; they disorderly
on ofto be nuisances accountin such were heldand cases they
werein the licensedthem, keeperthe conduct whetherdisorderly
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Sts, made87, 6,or not. But a store is áGen. c.by druggist’s§
nuisance if he sells it beit,inintoxicating liquors though only

of ain cases and mer-sickness, ;a prescriptionby physician’s
is achant’s store henuisance, if suchsells liquors exclusively

chemists,to artists or be in busi-manufacturers, to used their
;ness and a farmer’s house nuisance,is a if sellshe the cider

which he made his farm, cellar,has on in his for theand stored
of asused a this not sowaspurpose being beverage. Certainly

and,at common as it is thelaw; not that defendantalleged
a house, he cannot be held of offencekept disorderly anguilty

at common law. He has aoffended statute; andagainst
it is desirable thatthough all offenders our lawsagainst penal

beshould it is better onepunished, that shouldyet occasionally
than that theescape fundamental the criminalof lawprinciples

should be violated. isIt also to be considered that the legisla-
ture have inserted thein amight act clauserepealing saving
which would have the defendant’s ifprevented hadescape, they

fit to so.seen do If omitted itthey mistake, the courtthrough
correct thecannot mistake. Nor have we a to decide thatright

the omission was mistake. Exceptionsby sustained.

Commeskey.Commonwealth vs. Michael

showing that an intoxicatingthe ofJB'tr who haspurpose expressman, inconveyed liquor
kegs and a barrel from a railroad had reasonable cause to believe that thestation, same

beintended to sold in violationwas of Gen. Sts. o. evidence is toadmissible86, show
kegthat he had removed from the same station a of on ofeach severalliquor different

within a short time.days

Complaint under Gen. 37,Sts. c. 86, the de-thatalleging§
fendant, a named,on a certainday of intoxi-conveyed quantity

from a car ofliquor the Boston andcating Worcester Railroad
nearCorporation tke of saidstanding depotpassenger corpora-

in to another named,tion Natick causeplace reasonablehaving
theto believe that same towere intended be sold in violation'

c. 86.Gen. Sts.of


