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Company.

providing that thelife insurance contains a clause shall inIf a of be void casepolicypolicy
of thesedie in the known violation law of or ofstates,the insured shall the Unitedany

be under thiswhich he to visit or resideor of country may permitted policyStates, any
ground,theto avoid on thisthe must in order that he diedpolicyprove,in, company

engaged againstknown him at the time towhile in a criminal he a crimeact, byvoluntary
But those acts which are criminal thestate or common lawbythe laws of such country.

be be criminalcountries will to the laws of thepresumed bythe laws of all civilizedand
■he be to have known that are so.of and will alsostates this presumed theyUnion,

tending thatevidence to show the insuredthere is wasin an action suchIf, upon policy,
andengaged in the commission of a assault andbeing bat-robberyshot whilekilled by

engaged, he hadif had been so desistedhein therefrom,and it is dispute whether,tery,
that suchthe from criminalto exonerate actcompany liability,in orderit must appear,

shooting and distinctto the a new ratheras render thanevent,notwas so far completed
inthat death wasoriginal and the ofthe theconsequenceof affray,mere continuationa

the insured knew or hadit be that reason tobut need notof insured; provedcrime the
might danger.tohis lifeact would or exposehis criminalbelieve that
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de-which theinsurance,Contract a of lifeupon bypolicy
theCluff,fendants insured the life of Matthew J. plaintiff’s

or, if shehusband, in the to thesum of plaintiff,$3000, payable
die containedshould before Thehim, to their children. policy

the clause :following
”“ “ hand, inOr in case he hisdie ownshallinsured) by(the

or in fromduel,of a or reason ofconsequence intemperanceby
use of of or inthe or handsthe justice,intoxicating liquors, by

ofstates,known of or the Unitedthe violation of law theseany
or of theStates, said of other whichorprovinces, any country
be in,he under this to visit or reside thispermittedmay policy

shall be of novoid, null and effect.”policy
1865,At the trial in at term beforecourt,the superior April

J., the she notified de-that theBrigham, plaintiff proved duly
of her death,fendants husband’s and introduced no evi-other

dence thetwo material of whichexcept portionsdepositions,
as follows :were

of andFrank a of Ascensionthe parishBugbee, physician,
state of killed 25thLouisiana, testified that was on theCluff

;of on the- in that and1864,February parishplantationDoyle
on cross-examination he answered thus :

“1. He died from a wound,shot fired from the handspistol
William Cox.of Mr. Cluff had been from his home foraway

of of death,a before the and returned abouthiscouple days day
hisfour o’clock in afternoon. after return he and Ithe Shortly
We onwereto the sittingwent in plantation.company Doyle
a droveCox,on the Williamhorses, levee, boy, alongwhenour
who that was.of Cluff asked mea load water. Mr. boywith
theasked whenhim it was a Cox He boyI told theyboy.

answered,to the Theleave place. boy theywere going
asked the when weresoon. Mr. Cluff boy theywere going

1answered,the were notto bill. The theypay boy goinggoing
‘ take horsesaid,it all.’ Cluff I yourco Mr. will then.’pay

it then. Mr. Cluffit,dared to and to thenThe him do tryboy
Afterfrom thethe horse havingunhitching wagon. partlywent

thefrom Theunhitched, he tried to the reins or ropes boy.get
ofthe the side Cluff. Cluffthen down fromgot wagon, byboy
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then took a small pen-knife to cut the The saidropes. boy
Don’t do that.’ Mr. Cluff then the Thegot ropes. boy[sic.]

then ran about three rods, Cluff,drew a fired at Mr. andpistol,
shot him in the side between the fifth and sixth ribs.right The

then cocked hisboy but did notpistol fire. Mr. Cluff saidagain,
‘to me, He has hit me, doctor,’ and never afterwards, andspoke

“died 2. Cluff was inimmediately.” the act of thetaking
horses from the in which the who killed him was.wagon boy

“He had not taken other in his control.” 3. Mr.any property
Cluff did not assault said otherwise than hisboy by unhitching
horses. He did him,not beat nor him,did he threaten be­just

“fore he shot,was to the of his Thehorses.” 4.only taking
bill Cluff talked of was a bill for feed for the horses and cáttle
of Coxes,the used them from the of which saidby plantation

“Cluff was the was,lessee.” 5. He as near as I could[Cox]
from sixteen to was,of He as nearguess, eighteen years age.

as I could about five feet three inches andsay, high, weighing
about one hundred and ten The witness alsopounds.” testified,
in to furtheranswer that forinquiries, offence,Cox was tried the
and acquitted.

Scott,William an of the of Charles,St. inengineer, parish
after theLouisiana, fact of the testified as fol-stating killing,

:lows
“5. IInt. was at the time he was shot. Williampresent

Cox was in a a loadcoming ofalong wagon, water. Dr.having
and Matthew J. Cluff wereBugbee on the levee instanding

front of the at Mount Houmogate askedplantation. Cluff
the doctor who that was hadthat the The doctor toldwagon.
him it Williamwas Cox. Mr. Cluff then called Cox and told
him to halt with his When Cox halted hiswagon. Mr.wagon,

asked himCluff when was he move.to Cox said hegoing
had moved some of their and Mr.then Cluff askedthings;

when he was to finish Cox said be did nothim going moving.
when he Thenknow; Mr. Cluff asked himgot ready. where

said,he was to. Cox to Baton Mr. Cluffmoving Rouge.
Cox he•hen asked when was to the bill that he sentgoing pay

him. Cox said he was not to it all. Mr. Cluff111to paygoing
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’ ‘‘ said, No,it at all? Coxare tosaid, You notthen paygoing
‘ stock,have somesaid,then Yousir, I am not.’ Mr. Cluff got

said,1 Yes.’ CluffCoxhorses and cattle?’hain’t someyou,
1 takebill, I willWell, if the yourwon’tthen you paysays,

£ atbettersaid, Youto it.’ Cox then getand cattlehorses pay
on thewent downthe levee andMr. Cluff offit now.’ got

ofhorses out Cox’swas, and unhitched bothCoxroad where
told Cox to turnto the andwentand then up wagon,wagon,

Mr. Cluffdo it. Thensaid he would notthe lines. Coxloose
and startedthree inchesabout longout a little pen-knifepulled

told not toCox then Cluffandof theto cut the lines wagon,
it in hisandthe knife putthen shut up,his lines. Cluffcut

toheads and startedthe horses’went toand upvest pocket,
left thethat time Coxfrom the bridle. wagonthe linesuntie By

was,Cluff and thento the horses’ heads whereand went up
Cluff then struckthe throat. Mr. CoxMr. Cluff bygrabbed

him, Cox a sort ofhim off fromknocked making staggeringand
run off about three strides behizidThen Coxall fours.on his

and fired atout his Cluff. Mr.drewthe and pistolwagon,
fz_omhorses’ heads to himselfround thethen keepCluff dodged

tried to the secondsecond fire. Coxthe getWilliamgetting
out the doctoz-,he heard Cluff halloa tohim,at untilfire saying

this tizne William Cox whirled and run.Atwas struck.he
run to him found himfell. The doctor andthen dying,Cluff

could not dohe him Int. 6.anyso near good.”and gone
“ Cox, after Cox himdid assault the throat.”Cluff caught by

cross-examination, statements,this added some thewitnessOn
“ did notare as follows: 8. Cluff threatenof whichmaterial ones

“ Cluff’s conduct and were not violent9.said Cox.” language
“10. Whentowards said Cox.” Int. saidand threatening

”not an knife in his hand ?shot, was Ans.openCluff was
““ about threestrides,about three11. Cox was say yards,No.”

at the horses’and said Cluff was headsthebehind wagon,
Cox, nor him with annotwas approaching openfacingJluff

“hand, nor him at all.” 12. He wasin his approachingknife
he not Hehim; wasthennot threatening saying anything.”

that he Cluff was abouttestified old.thought forty yearsfurther
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The defendants offered no evidence ; and the instructedjudge
that,the thejury evidence, the defendantsupon were liable as

matter of andlaw; a verdict was returned for theaccordingly
The defendantsplaintiff. alleged exceptions.

C. W. for theLoring, defendants.
H. C. Hutchins Wheeler,A. S. for the plaintiff.&
By the Court. itIf had been found the that theby jury

insured, when be shot,was was in a criminal violationengaged
law,of known him be so,to and that suchby violation of law

havemight to him to violencereasonably expectedb.een expose
which the court aremight life, ofendanger that the de-opinion
fence have beenmight sustained, and that there was evidence

thison which shouldpoint, have been submitted to the jury.
Whether the defence can be maintained otherupon any

no isground, opinion Exceptionsgiven. sustained.

A new trial was had in the court,accordingly superior at
term 1866, beforeApril Vose,J., at which the same evidence

was introduced as before, with the addition that the defendants
cited the Rev. Sts. of Louisiana, 160, 1, as1856, p. follows:§
“ All crimes, offences and misdemeanors shall be taken, intended
and construed to and in with the commonaccording conformity
law of and the forms ofEngland; indictment, how-(divested,

ofever, the method of the rulesunnecessary prolixity,) trial, of
evidence, and all other whatsoever in theproceedings prosecu-
tion crimes,of the offences, and misdemeanors, whatchanging

to be shall be toought changed, the common law,according
unless otherwise provided.”

The defendants requested the court to instruct the asjury
follows:

“ That1. the insured died in a law,known violation of the ac-
to the terms of the andcording that there was no sufficientpolicy,

evidence which a verdict could be forfound theupon plaintiff
“2. That the insured’s the horses from Coxtaking forcibly,

under or claim of a debt, wasthough pretext collecting robbery
Cox could resistwhich even with the use of a weapon,deadly

death,insured’sand while the rendered thehorses,takingth.e
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on oflife, terms, void,his to its null and nopolicy according
effect.

“ 3. That the of the of another andtaking property forcibly,
without is a known violation of the law which islegal process,
referred to in the policy.

“ 4. That there is no evidence thewhich can findupon jury
Cluff,that in the horses, was in the exercise oftaking any legal

That the burden was on the toright. show that Cluffplaintiff
ahe had to take-thesupposed right horses.

“ 5. That the is void, null and of no becausepolicy effect, the
insured died in thewhile act of the law of the stateviolating
he and ofin,was the laws civilized inevery community, taking

to he hadwhich not claim.property any legal
“ That,6. the on thedispute being act ofbrought by illegal

insured,the the death of Cluff was in of aconsequence known
violation of law.”

But the refused so rule,to butjudge instructed the asjury
follows:

“ burdenThe of that the insured died in theproving known
violation of islaw the defendants.upon The to dis-attempt

horses,Cox of his ifpossess not threats oraccompanied by acts
of violence Cox, committed orupon uttered for the ofpurpose

him force and terror tocompelling surrenderby possession of
them, would not constitute the crime of or anrobbery, attempt
at and if this to take the horsesrobbery; wasattempt made by
Cluff under the honest mistaken beliefthough that he had a

to take them to hislegal right claim, the act wouldsatisfy not
constitute either or an to commit thatlarceny attempt offence. In
the absence of force or threats used Cluff to induce Cox toby give

Cluff,the acts ofthe ifup unlawful,property, constituted only
a or thetrespass wrongful withintermeddling personal property

Cox,of for hewhich have his formight butremedy ;damages
did not constitute the common athey law criminalby violation

law,of to the of fine orsubject and,penalty imprisonment, in
the absence of evidence that were a violationany ofthey any

statute of isLouisiana, there nopenal legal thatpresumption
had such criminalthey character. Ifany when he was shot he
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law,was ain criminal as in an toviolation ofengaged attempt
crime,commit the was anof or or committingrobbery larceny,

assault the of he was soCox, and he knewupon person engaged
ain criminal violation reason-law,of and such violation might

have been whichto to violence mighthimably expected expose
life, then he in of law-within thedied known violationendanger

Ifof recover.the and the cannotplaintiffmeaning policy,
Cox,he in an assaultwhen shot was not uponactually engaged

but this to renewceased,assault had he not threateningand was
it, and had and under these cir-reach,Cox withdrawn from his

he was nothim, thencumstances Cox shot engageddeliberately
violencelaw,in of far as unlawfulcriminal violation soany

concerned,Cox was he died.”upon when
The returned a and the defend-verdict for thejury plaintiff;

ants exceptions.alleged
for in theCluff,the defendants. The act ofLoring, taking

ofof Cox from him for indem-the purposeproperty forcibly,
law. is sohimself, violation of Itor was aredressingnifying

of thein or Thecivilized half-civilized country. provisionevery
to violations ofis confined criminalis and notgeneral,policy

violations lawof law. All oflaw, includes all violationsbut
life,to and trespasses uponare more or less especiallydangerous

life insuranceland, ; mayor the and companiespersonproperty,
this clause was in-well the effect of them. Andguard against

insured’s known violationfor all deaths from thetended arising
4 Allen,Ins. Co. 96;of See v. Amer. Must.law. Dean Life

Society v.Hunter,v. 5 Gr. Amicable639;Man. &Borrodaile
Clark, 1. The in-194, and 2 Dow &Bolland, 4 Bligh, (N. S.)

Someviolationof law is a known everywhere.sured’s violation
statutes, are not knownonlaw,violations of specialdepending

Cluff,thatis conclusive beingtheviolations. But presumption
vio-act was inhisknown thata must haveresponsible person,

63, 127.law. Best onlation of Presumptions,
.243, 244. The4 Bl. Com.act amounted toCluff’s robbery.

thatTheimmaterial. pretenceof the horses ispurpose taking
to no difference inhim makesof Cox were indebtedthe family

act amountedforce, thedonethe character of the act. byBeing
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to See 2 1 Russell16, 127,128;East P. C. onc.robbery. §§
Crimes, Amer. Land. Ten.Woodfall &880-882;(7th ed.)

2, Low,lib. c. vii. Thacher’sed.) 10; v.(5th Commonwealth§
Crim. Cas. 477. It is that Cox wasto showunnecessary justi-
fied in evenCluff, but the facts are sufficient for that. 4killing
Bl. Com. 180. 1 Crimes, 667,Russell on 668. 2 Crim.Bishop
L. 632.§

If not a Cluff’s act was arobbery, trespass accompanied by
a breach of the indictable at common law and in Louis-peace,
iana. 1 Crim. L. 397. 3 Salk. 187.Bishop §

The instructions which were should have beenrequested
and the instructions which were were incorrect.given; given

threats or acts of violence Cox,No committed or utteredupon
for of him or terrorthe-purpose force to surrendercompelling by

them,of were to constitutepossession Innecessary robbery.
cases robberies have been attended withmany great courtesy

towards the but ifrobbed; the robbed with hisperson parts
terror, it isproperty Commonwealthv.through enough. Hum­

7 Mass. 242. There no evidence to showphries, being that
Cluff had an honest or mistaken belief that he had a legal right

horses,theto take the instruction on this waspoint erroneous.
otherThe instructions were too restricted. There is no clause

in the the ofviolation law to bepolicy requiring orcriminal,
itthat must be to the life ofreasonably expected theendanger

insured.
Wheeler,Hutchins for the Theplaintiff. witnesses gave&

ofdifferent accounts the transaction, and the case was there­
fore a one to be submitted to the underproper instructions.jury

done,This been thehaving here arequestions inonly reference
instructionsto the and refused.given

ofThe the must be that,construed tolanguage policy mean
thein order to avoid the insured must die inpolicy, consequence

known, intentional,theof violation of the criminal law.guilty
noThere was evidence of the laws of Louisiana, of theexcept

criminal laws of that state.general
case,In this the two ittakingclearly, depositions together,

becannot contended that the evidence criminalproved any
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offence, unless there must beTo constitute robbery,robbery.
either actual inviolence to the or fear. 4 Bl.person, putting
Com. 242. 2 The burden ofCrim. L. 967-971.Bishop §§

was on the ofdefendants to establish one those alterna-proof
tives. most,But the evidence ofboth them. Thenegatives
therefore, is,can be as that Cluffthat considered wasproved

acommitting trespass.
But even if a noCluff was Cox hadcommitting robbery,

to shoot him for of 2it;theright purpose preventing Bishop
L. of Cluff was not658,Crim. and therefore the death634;§§

act,the natural of his asconsequence being legally justifiable;
can the be said to be a natural consequencenor of lifetaking

There­of a of the act of Cluff.mere of the charactertrespass
of the vio­a death so not be infore could consequenceresulting

Missouri, 506.of See v. Co. 19Harperlation law. Phœnix Ins.
not en-of the decided that Cluff wasThe verdict hasjury

erredthelaw,criminal of unlessin violation judgeanygaged
in defining robbery.

insurance,life thean ofJ. In action aupon policyFoster,

the defendantshown,of insured corpora-death the beenhaving
that a conditioncontract,to avoid therelied,tion upon proof

defence thethisTo establishbeen violated.of the hadpolicy
thethe notwithstandingburden of was upon company,proof

from thecameto a forfeiture plaintiff’sevidence provetending
from thebe withdrawncouldThe casewitnesses.own not.

directed, because the defencedefendantfor theor a verdictjury,
the waswhich companyan affirmative propositionrested upon

bound to maintain.
that theconditioncourt, policythe theofIn the. opinion
in case the in-othervoid,and grounds,be null amongshould

“ in the known vio-orofthe handsdie justiceshouldsured by
” he residedwhere ororstate countryof thelawoflation any

to refer tobe construed avisit, musttohe was permittedwhich
himthe knowninsured,of byon theact partcriminalvoluntary

orsuch state coun-law ofthebe a crimeto againstthe timeat
sociis, anda rememberingnosciturthe maximApplyingtry.

toas work abe soto interpretednotclausea oughtsuchthat
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forfeiture unless that as as from theintention is wellapparent,
“natural law,”of the ofwords known violation weimport

conclude that do not toextend merethey trespasses against
or other to no crim-property of civil laws whichinfringements

inal areconsequences attached.
and another,an the ofassaultRobbery, larceny upon person

arewhich criminal ofoffences the and the lawscommon lawby
all countries,civilized tomust be be crimes againstpresumed
the laws of Louisiana. And the ordinary presumption applies
to this case, that to be the sub-every person intelligent enough

ofject must be topunishment know the criminalpresumed
laws of the under the of which he isgovernment jurisdiction
found.

The forcible of Cox,the horses from if done under antaking
honest claim of founded,however ill would notright, constitute
the crime of or because where a sin-robbery larceny; party

hecerely, believes that isalthough erroneously, legally justified
in he is nottaking of the felonious intentproperty, whichguilty
is an essential of these crimes. Neither doesingredient the tak-

of horses from a tovehicle which areing harnessed amountthey
to an assault the driver, unlessupon violenceaccompanied by
or threats of violence him. assault is anAn intentionalagainst

force to the of another.attempt by injure person Commonwealth
v. 12Ordway, Cush. 270. A is committed whenever thebattery

of anmenaced violence assault is done in the least todegree
the anEither assault orperson. would be a crimebattery
within the condition of the unless as a measurejustifiedpolicy,
of self-defence.necessary

tothese more the circumstancesTo principles closelyapply
theCluff,of the homicide of as narrated in whichdepositions

the evidence at the we in the accounttrial,were findonly given
.Cluff,no statement of assault committed by pre-by Bugbee any

vious to the of the He to have en-firing appears onlypistol.
horses,deavored the under histo unharness and take away

debt,to for and neither to haveclaim hold them as security
done, nor the of Cox.threatened toany injury person

Scott, ofthe of a account thehowever,In differentdeposition
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transaction is to Cluff of anwhich wasgiven, according guilty
assault and wasHis to take the horsesawaybattery. attempt

“resisted the throat.’-Cox, who himforcibly by grabbed by
Cluff then him,struck him This blow doesmaking stagger.
not to have self-defence,been of but in further-appear by way

therefore,ance of the to obtain the horses. ac-It wasdesign
to witness, assault,the version of this a criminal evencording

if Cox also committed an assault undue violence inby using
the of Cluff.attemptresisting

theBut not believe the narrative of eitherjury may deposi-
be Clufftion to and whetheraccurate, the questionprecisely

of an assault be to their considera-was must submittedguilty
all attion the evidence be anotherwhichupon producedmay

trial.
assault, itthat Cluff did commit a criminal mayAssuming

violationdied in the known offollow that henot necessarily
wouldcontinued,was shot while the assault suchlaw. If he

not threaten-ceased,But if it had and Cluff wasbe the case.
of reach andit, had withdrawn out histo renew and Coxing

re-toin course of the buthim,shot not thethen affray, merely
seizuredone, or thehad been tohimself for what preventvenge

killed not en-horses,the then at the time he was Cluff wasof
of oflaw,in a known violation the within the meaninggaged

he must have received the mortal woundthe Forpolicy. during
of a crime,in the commission notand while inengaged merely

of it afterwards. But the all the evi-uponconsequence jury,
if he isdence, whether,consider to their satisfac-should proved

assault,in a criminal he can beto have been oncetion engaged
init,have desisted from whiledeemed to persisting continuously

in the course of thethe act which occurred. Theirvery affray
beattention should called to the ifwhether,questiondistinctly

assault,committed a criminal it farCluff had so endedwas when
the to behe was fired that fatal shot is as a newupon regarded

event, rather than a mere continuation ofand theindependent
If Cluff committed a criminal assault on Coxoriginal affray.

blow,returned a fatal thenthe latter thewhich immediately by
been occasioned in a knownhave violation of lawdeath would
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at the mo-that Cluff was notbelievethe jury mightalthough
assault. Theto further questionment commit anyintending
—is, acts the assault Cluffbe were the twoto considered by

of forCox—a one conflictand the of the pistol partfiring by
abandoned hishorses,the of or had Coxthe attemptpossession

and had desisted fromhorses,to retain the of the Cluffcustody
or had Cox retired toover,assault ? Was the merelyhis fight

short,1 In if Cluff in the firsta more advantageous position
assault, ofcommit a criminal and the theinstance did pis-firing

transaction,a the same continuous then the con-tol was ofpart
was violated.dition of the policy

caused ormust also that the death was occasionedIt appear
or the The loss of life must beresulted from criminal act.by

ofconnected the crime as its reason thewith consequence. By
occurred,act death must have so that without itstheguilty

commission it would not have taken place.
court,of aIn the of the it is not, however,opinion majority
known,essential that the deceased should have or have had rea-

believe, that hisson to criminal act would or hismight expose
The fact that thelife to crime did thedanger. produceactually

tois sufficient avoid thedeath without to thepolicy, regard
that such a result would ensue.probability

from the instructions the learned atErasing given by judge
“clause,the trial the and he knew that such violation might

have been to him to violenceexpected expose whichreasonably
life,” the remainder to be correct, so farmight endanger appears

be instructedas The should what acts consti-reported. jury
tute crimes of and assaultthe thelarceny uponrobbery, person.

shot,is for them to decide when thewhether,It deceased was
in or either of these offences.engaged committing attempting

he had an it is to beassault,If committed likewise determined
had desisted therefrom.them whether he ceased and Guidedby

ininstructions modified and with theamplifiedby conformity
views in this the whether thequestionexpressed opinion, policy
has been forfeited a violation of the condition bewill forby
their determination. Exceptions sustained.


