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taxation. A ofon to courtwhich was subjectproperty properly
act on orlaw cannot such forced unwarrantable deduction.any

theis,The that in the of the court defend-result judgment
theants were liable to for sumsassessment imposedjustly
bethem and there mustthatupon respectively,

the Commonwealth.Judgment for

Savings.Institution forCommonwealth vs. Provident

Although tksavingsa its inbank has a of fends United States securities,invested portion
the aver-c. c. assessed wholetax Sts. and be164, uponimposed 1862, 1863, mayby 224,

in full.age be collectedtherein andamount of its as maydeposits, provided,

bank to recover theContract abrought against savings
cent, theontax of one averagebalance of a three of pereighths

1865,1stamount of its for six months Mayprecedingdeposits
1863, 164.224,assessed under c. and c.1862,Sts.

theIt was in this that defendants werecourt incorpo-agreed
orand no1816, 92, exceptrated c. have capital propertySt.by

or other instock,their and the securities propertydeposits,
or are invested. Thewhich those have been averagedeposits

in wasamount of for the six months question $8,047,deposits
in funds-ofof stood invested652.19; which $1,327,000 public

thatThe defendants contended werethe United States. they
of their investedto be taxed for the amountnot liable deposits

and had the residue ofsecurities;in United States they paid
tax them.the uponimposed

theThe for the determination ofcase was reserved whole
court.

Reed, forG.,A. the Commonwealth.
for theDexter,S. S. defendants.Bartlett W.&

Bigelow, C. J. It has been determined thisalready by
onconsideration,on that the tax banks imcourt, full savings

is a tax on the1862, 224, notSt. c. propertyby belongingtposed
but in the nature ofor those is an exto held corporations,by

orfranchises,or on their their tograntedelse themrightsduty
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the to exercise andby use,legislature corporate privileges.enjoy
a reexamination of we see no toUpon the reasonquestion,

doubt the the at wecorrectness of conclusion which arrived in
our former decision, v.in FiveCommonwealth CentsPeople’s

Bank, 5 a onSavings Allen, 428. as tax itRegarded property,
would be invalid under the constitution of Massa­clearly

“chusetts, 2, 1, 1,c. art. 4, because it is notpt. propor­§
” is,tional it is; that not in to the wholeimposed proportion

amount of to be raised assessment on all themoney by property
the tax,in is aCommonwealth, but fixed laid on a certain class

of Oliver v. Allen,11corporations Washington Mills,only,
268. v. ante, 223.Boston, Commonwealthv.Porgan Hamilton

ante, 298.Co. An of the statuteinterpretation whichManuf.
construe it as onwould a tax would neces­imposing property

involve the conclusion that the had ansarily legislature passed
to the constitution;act a construction bewhich cannotcontrary

inasmuch as the terms of the act beadopted, may reasonably
toheld an excise or on a franchise, which islay duty clearly

a exercise of thepower under aulegitimate theby legislature
conferred it the constitution.thority upon by

It cannot be contended that the franchise tocertainly granted
and exercised a bank is not aby savings anforproper subject
excise or is it toHow be or measured Itduty. graduated ?

tonot be reasonable itwould impose ofarbitrarily, irrespective
the benefit or which the exercise ofadvantage corporate privi-

conferred on the on which the exciseleges was laid.body
method must beSome resorted to in order to ascertain a fair

on tobasis which the tax,and calculate amount of sojust the
there be somethat between the benefitsmay proportion received
the sum for theirand This is or-paid essential inenjoyment.

“that the excise or beder as isreasonable,”duty may required
the clause in the constitution cited. Inby the statutealready

consideration theunder have as alegislature rule,adopted by
to ascertain the amount of the taxwhich which each tobank is

at thestated extent of its business the sixperiods,pay during
isThis a be-standard,months reasonablepreceding. certainly

it the amount of exciselause the on eachgraduates franchise
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to the forof the business andaccording corporationcapacity
thethe value of exercises under its charter.which itprivilege

5People’s Allen,v. 433.Bank,Commonwealth Five SavingsCents
a as aIt is mistake to that an excise so operatessay imposed

held banks.tax on the of or investments savingsproperty by
on theexcise,is liable to the althoughA daycorporation pay
onwhen it is it not have a dollarlaid remaining deposit.may

assessed,beThe statute tax shall not on thethat therequires
itsor the amount of investments onheld a bank onbyproperty

of itsbut on amount depositsa the average duringgiven day,
the shouldIf depositorsthe six months thereforepreceding.

of all theirthe full amount respective depositshave drawn out
months, shouldthe six and thetime corporationat duringany

itsto insold, them,in order all thehave posses-pay property
invested, the. bank would stillor which it hadsion previously

case, it is notfor the tax. In such imposed,be liable clearly
have ;the it would noneon because in case supposedproperty,

ofthe amount of its for that portionbut on average deposits
it to theirthem with-the six months which held priorduring

on ?then can it be said to be a tax Ifdrawal. How property
becase, it cannot so ina tax in one regardedit is not property

the con-of tax does not withnature the varyother. Theany
itbank on which isof each imposed.dition or circumstances
the statute can-the tax authorizedview,in a broader byBut

,iot isIts amount not fixeda onas taxbe property.regarded
of the bank. Theofa valuation the propertyor determined by
includes thea certain onlyperiodof deposits duringaverage

a valuationdoes not embraceIttocreditedamount depositors.
ofthe value itsbank, or marketmade theinvestmentsof the by

of invest-assessed irrespectivetax is whollyTheproperty.
or loss made orto the profitand withoutments, any regard

in its possessionon the propertythe corporationsincurred by
ofon. The averagehas carrieditbusiness whichor theon

in the statutetimeof designatedtheduring perioddeposits
owned thebypropertyto the wholebe equivalentnotmay

ofsecurities thein theinvestedof moneyexclusivebank,
in no dependsthe taxof wayThe amount orgovernment.
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It must be thethe of the of the bank.investmentsaggregate
or otherwise.same, beenwhether investments have profitable

of to the assessment of theNo valuation is necessaryproperty
tax, inand is fact How then sensenone in made. any just

a ?can the assessment be deemed to be tax on property
todefendants,The in behalf of the pushedargument urged

its to to con-result,and would seem lead thelegitimate logical
athat tax on the franchise of a bank istusion unlawfulsavings

toand unconstitutional the theextent to which corporate prop-
is invested in stocks of the isUnited States. Iterty certainly

true that assessment aon bank asimposedany savings operates
an indirect tax on the of the to theproperty depositors. Owing

nature of ofthis class all thepeculiar incorporations, property
their thepossession, interest,with andaccumulations profits
thereon, theto tax orbelongs assessmentdepositors. Every

on the ofand out itsimposed funds tends tocorporation paid
diminish the ofamount held in trust forproperty depositors.

doesBut it that afollow franchise tax on thisnecessarily class
of is a tax on ?corporations not. The cor-property Clearly

is a distinct and isporation to belegal entity, subject assessed
for its in like manner ascorporate all otherprivileges bodies

a franchise conferred theexercising Noby legislature. doubt
the of such a taximposition diminishes the ofprofits depositors
and tends to reduce the amount ofthereby so that thedeposits,
banks have a smaller ofamount tomay invest in bondsmoney

of theor other securities United ButStates. seewe cannot
thisthat furnishes reason for themany from aexempting

tax, orfranchise renders its unconstitutionalimposition and void.
of theThe inargument behalf offallacy the defendantsurged

inconsists that the tax inassuming is a tax de-question on
and is therefore in asubstance tax onposits, But,investments.

as has been thestated, tax is not basedalready on valua-any
of the. oftion the bank, but onproperty the value of itssolely

nchise, estimated thefro extent to which it en-by has used and
andcorpórate powers the time forprivilegesjoyed duringits.

isthe tax assessed.which
Judgment the Commonwealth.for


