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to what would constituteasked the court inform the thejury
for of the estatethe beneficial plaintiff’senjoymentnecessity

itmake as towhich would an easement pass appurtenant by
or as theof it was notwhereimplication, parcel grant, expressly

exist the ofnamed. That such a does not in view thenecessity
law, an bewhen beneficial drain could built on theequally plain-
tiff’s andland with reasonable labor has been settledexpense,
in this the 2Jordan,commonwealth decisions in Johnson v.by
Met. 2Thayer Payne,234 v. Cush. 327; ; Carbrey Willis,and v.
7 364. The last case has beenAllen, very reported,recently

not to the ofand we was notice the learnedpresume brought
it inof the court. But while was thechief superiorjustice

Pyer Carter,of v. 1 Hurlst.of the thehands authorityreporter,
oncase which thetheNorm. 916, leading English plaintiff&

the chancellor of in thedenied Englandwasrelies, bywholly
Brown, I,Jur. 111,v.in 10 (N. S.) pt.opinion given Suffield

doctrine,of the whole result-an elaborate reviewwhich contains
like those to we camewhich inin conclusions substantiallying

Willis.v.Carbrey
sustained, andmust be a new trialdefendant’sThe exceptions

the taken themake plain-and this will; exceptions bygranted
exceptions sustained.immaterial.tiff Defendant’s

NewportColonySweeny RailroadandOldvs.Miles
Company.

grade,crossing atheir at inover track,a andcity,have made privatea railroad companyIf
flagmana therehighway, stationed toand preventto use it as athe per-allowed public

danger, damage'be heldis liable inundertaking maythere theyto whencrosssons from
signal flagmanato cross from theusing to undertake byinducedone due iscare,to who,

flagman’sthrough theoccurs careless-injured collision whichathat it is and is bysafe,
ness.

sustaineda injuryfor personal byTort to recover damages
thecars, plaintiffwhile wa?over the defendants’run bybeing
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their license,railroad on acrossing fromprivateby way leading
South toStreet Federal Street, in Boston.

At the triai in this beforecourt, J., thatChapman, it appeared
this which is called Street, madeprivate wasway, Lehigh by
the South Cove for their andbenefit,own thatCorporation they
own the fee of that it isit; as a andwrought way, buildings
are erected on each side of to theit, owners of thebelonging

and there has been much there theway, forcrossing publicby
defendants,several The taken the landyears. having rightfully

under charter,their not to of made a con-subject any right way,
venient and a at the end of it onplank flagmancrossing kept

Street,South to their own and topartly protect property, partly
the have never made toprotect public. They objectionany

such far as itso did not interfere their carscrossing, with and
There are several tracks at the Theengines. crossing. only

theof to use the is under the licenseright public crossing
the facts stated above.implied by

of accident,On the the the defendants had a car at theirday
which had occasion to run over to theirdepot they car-house.

It was attached to an and taken over the toandengine crossing,
a distance the Theswitch.proper beyond wascoupling-pin
then out,taken the and itreversed, movedengine was. towards
the car-house the side track. The wasby engine provided with
a fireman,and and the car with agood engineer thebrakeman;
bell was and the defendantsconstantly were notrung, ofguilty

in 01to theany negligence respect of the carmanagement
engine.

As the and car were from theengine thecoming depot, plain-
tiff, awith horse and a loaded withwagon beer-barrels,empty

Southwas down Street from the samecoming direction. There
evidence to that,was as heshowtending theapproached cross-
the was at himwho his made a toing, flagman, post, signal
his towith which he did; that, in to anflag stop, answer inquiry

whether hethe could then cross, heplaintiff then madeoy
withanother his that it was safe tosignal flag, indicating cross;

startedthe and to cross,plaintiff attemptedthat looking straight
forwards; that he thesaw car near ashim it wentcoming

vol. x. 24
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the car-house;towards and that he forward from hisjumped
and the car knocked him and ran over himdown andwagon,

broke both his It forestruck the wheel of his andlegs. wagon
also his horse. he hadIf remained in or hadhis notwagon,

forwards, or had about the of thejumped middlekept crossing,
the evidence showed that he would not have been per-injured

His was near the left-hand side theofsonally. wagon plank
as he went.crossing

The defendants contended even if the used ordi-that, plaintiff
care, and if the and thenary flagman carelessly gavenegligently

that cross,he when in fact it unsafe to do sosignal wasmight
on account of the car, the was not entitledapproaching plaintiff
to recover, because the license to to use the waspeople crossing
not a to uselicense it at the risk of itthe but to usedefendants,
as best could forbidden,when not care of their ownthey taking

and at their risk; also,own and that if thesafety, going flag-
man made a to the cross,that he hesignal plaintiff might
exceeded his authority.

the evidenceBut toas the care usedbeing very contradictory
the and also as to theplaintiff, care used the theby by flagman,

ruled, for the of a theseverdict twojudge purpose taking upon
thefacts, that defendants had a to use the asright crossing they

occasion,did on this and that awere not bound to keepthey
there; since there,did oneflagman yet, they habitually keep

be towould the for the done toresponsible plaintiffthey injury
the car,him he used care,due if he induced toprovided wasby

themoss made to him the and if thatby signal' by flagman,
was or made at a time itwhen wassignal carelessly negligently

unsafe to cross on account of the movement of the car.
The returned a forverdict the for andjury $7500;plaintiff

the case was reserved for of thethe consideration whole court.
G. P. H. Sears,I Abbott for the defendants. The defend­Sf
had, forants all incident to the ofpurposes complete enjoyment
franchise,their the of exclusive and use of theright possession
where the accident the owners ofplace thehappened, against

stillfee, and more all other Hazen v. Bostonagainst persons. &
Railroad, Gray,2 574. v. 10 Cush. 6Clapp,BrainardMaine
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c. The defendants were not63, 102,103.Sts. boundGen. §§
the otherthere,a or exercise precautionsto flagman pre­keep

for the of or travelled Gen.scribed crossing places.highways
63, 64-66,Sts. c. 83-91. Railroad v.Boston Worcester§§ &

Colony 12 Cush. The license orRailroad,Old 608. permission,
toto the over the did notif plaintiff pass premisesany, impose

on the but took the with itsdefendants, he permission,any duty
Vincent,v.at his own risk. 10concomitant Howlandperils,

Times,11371, 374. v. Docks Co. LawMet. Scott London
El.El.,383. Bl. 168. South­Chapman Rothwell,v. &(N. S.)

71 v.Stanley, Smyth,v. Hurlst. Norm. 247. Hounsellcote &
Railway,729, 735,C. B. 742. Binks v. YorkshireSouth(N. S.)

Q. 26. v. Topham,32 Law Journ. B. Blithe(N. S.)&­ c.
555, pl. 4 Cro. 158. The; ;1 Ab. 88 S. C. 1 Vin. Ab. Jac.Rol.

an todefendants did not hold out to the invitationplaintiff pass
Smyth Railway,v. and v. Yorkshireover. Hounsell Binks South

The or of suchabove cited. private crossingallowing making
an invitation,not in itself such and did not involve thewas duty

aof The of there wassuch precautions. keeping flagman
for the of from notwholly purpose preventing persons crossing,

of out invitations at time. Thefor the anypurpose holding
cross was in to histhat the answerplaintiff might inquiry,signal

the ormost,atwas,and revoking prohibition, granting per­only
The of theit not out an invitation.mission was; dutyholding

and ifto warnwas persons against crossing;flagman simply
or even toheld out an invitation permissionthe gaveflagman

the of hiscross,to he went employ­the scopeplaintiff beyond
account thereof.are not liable onment, the defendantsand

Fowle,v. 1 282.302. Salk.Newbold, 9 Exch. Middletonv.Lygo
out an invitation toheldhadthe defendants carelesslyEven if

not be for theliable;wouldcross, stillto theythe plaintiff
invitation theafter such plaintiffthat supposedshows-eport

thehave avoidedcare,of injury;the exercise ordinaryby-light,
andthe thatat the time inhimself wrong;wasthethat plaintiff

to the accident. Toddfault contributedandown negligencehis
Allen,7 S.Railroad, 207; C.Colony Fall RiverOldv. & 1,Williams, 5 Allen,v.Dennyand cited.Allen, cases18,3
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and cases cited. 3 andHarlow, Allen, 177,v. casesSpofford
cited.

S. J. Thomas, for the plaintiff.
case careBigelow, C. J. This been withhas presented great

on the havedefendants,of the learned the whocounsel forpart
on thebefore us all the authoritiesproduced bearingleading

of law which at the We have notquestion was reserved trial.
found it the marksto decide on side of whichline,whicheasy
the of thelimit the defendants’ for caused byliability damages

of their con-acts the falls. But on carefulcase at baragents,
thesideration we that rul-have to the conclusionbeen brought

at set aside thethe cannottrial and that wewereings right,
verdict for it based on erro-the on thatthe wasplaintiff ground
neous instructions in matter of law.

ororderIn to maintain an action for an to prop-injury person
must becare,of due therereason of or wanterty by negligence

theto or towardsshown exist some plaintiff,obligation duty
or Thisthe has left unfulfilled.which defendant undischarged

can bebasis action rests. Thereis the on which the ofcause
is no act,or where therefault,no or breach of duty,negligence,

oror fulfil.service, contract,or a is bound towhich performparty
the a is tobooks,All cases in the in bewhich soughtparty

aon that caused or otherthe he has placecharged ground way
be condition,to incumbered or suffered to be in ait dangerous

accident and been to another,have occasionedwhereby injury
on theturn that consists in or omit-principle negligence doing
to do oran act which a has beenting by legal duty obligation

violated. Thus a on the land ofwho comes anothertrespasser
action,without cannot maintain an if he runs aright against

or into an there Thebarrier falls excavation situated. owner
land bound to orof the is not forprovide safeguardsprotect

licensee, onentersSo a who premises by permis-wrongdoers.
inducemententicement, allurement orsion withoutonly, any

the or cannot recoverheld himout to owner occupant,being by
Heor goesfor caused obstructions pitfalls.damages injuries by

there, to itsrisk,at his and the license con-own subjectenjoys
is the owner orlaw onNo imposed bycomitant perils. duty
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for thoseconditionin a suitableto hiskeepoccupant premises
or pleasure,convenienceownwho come there for theirsolely

toenter or inducedtoinvitedand are not eitherwho expressly
arethe ap-for which premisesthem thecome upon purposeby

or adaptationor someand by preparationpropriated occupied,
which mightorof the for use customers passengers,place by

that mightthem to theyand lead supposenaturally reasonably
enter thereon.andproperly safely

areor landshousesOn the cases wherehand,other there are
that thesuch,so and use issituated, or their mode of occupation

offor theor is absolved from all careowner not safetyoccupant
onthe lawthose who come on the but where imposespremises,

for theirhim an or to againstprovide securityobligation duty
isor storeof aaccident and Thus the shopkeeperinjury.

to fromand and hisbound to means of safe egressprovide ingress
and is liablethereon,for those occasion to enterpremises having

reason ofin which happen anydamages any injury may byfor.
the mode or thein of placenegligence constructing managing

of exit. of ofentrance and So the an inn or otherkeeper place
be to an in favor of aresort would liable action personpublic

or de-an in of an obstructionwho suffered consequenceinjury
used as thefect in the or which was held out andway passage

of access to the Thecommon and gen-proper place premises.
anis,or to this class cases thateral rule ofprinciple applicable

or is bound to his in a safe andowner keepoccupant premises
them,and overfor those who comesuitable condition upon pass

invitation, allurement ordue if he has held outcare,using any
or have beeneither whichinducement, theyexpress implied, by
mere naked license or toto enter thereon. Aled permission

an estate create a or anenter or over will not imposedutypass
or in tothe of theon owner person possessionpartobligation

The of theofthe gist liabilityagainst dangerprovide accident.^
did not act forfact that the merelyin theconsists person injured

toand from motives whichandhis own convenience pleasure,
butcontributed, that heof the orno act or owner occupantsign

led believe thatentered the because ne was to theypremises
thatandor suchintended to be used visitorswere passengers,by
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in the or inowner pos-not acquiesced personwas only byuse
of but that it in accord-control the wasand premises,session

orwith thethe intention and which placeance with design way
to be so used. truean I or allowed Thewas adapted prepared

oris this: A mere an ownerdistinction acquiescencepassive by
lia-in a use of land others involves nocertain his byoccupier

toif or inducesbut he; personsdirectly implicationbility by
assumes an obli-his heand over premises, therebyenter on pass

use,forcondition,in a suitable suchare safethat theygation
in to ahe is liable damagesbreach of thisfor a obligationand

!,.injured thereby.person
in recent and bestis the mostThis distinction fully recognized

be to becourts,cases in the and deemedconsidered English may
bar are made to turn.on all cases like the one atthe whichpivot

land,Hill, 556, the owner of hav­S.)v. 4 C. B.CorbyIn (N.
house,of to hisfor the usea road persons comingprivateing

a house ona in theto builder engaged erectingpermissiongave
on the the occa­road;to materials plaintiff, havingland place

of to the owner’sthe road for thesion to use purpose going
and sustained forthe materialsresidence, ran damage,against

“Cockburn, C. Theheld liable. J.the owner waswhich says:
the soil held out an allurement theof plain­wherebyproprietors

heldto come on the ininduced place question; theytiff was
occasion to to theroad out to allthis persons having proceed

Rothwell,In v.Chapmanof access thereto.”as the meanshouse
of a was held liable inthe168,El.El., breweryBl. & proprietor

aloss of life causedand trap­for by permittinginjurydamages
sufficient orbe without proper safeguards,to lightdoor open

theaccess was had from streetwhichin a throughpassage way
the that the de­decision was onoffice. This groundto his put

as the mode ofout thefendant, properpassage wayholdingby
the toinvitedandhis office brewery, party injuredtoapproach

fordue care in histo use providingboundand wasthere,go
turned,the decision asonthe whichThis is pointsafety.

7 C. B. 738J., Smyth, S.)v.in Hounsell (N.stated Keating,by
drawn betweendistinction iscase thelast named clearlytheIn

an inducement orholds outof a whopersonthe liability
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to others to enter ainvitation on his premises by preparing way
ormeans of which can access to his houseor path by gainthey

or into or over the in isstore, land, and a case wherepass nothing
ashown but bare or tolicense permission go upontacitly given
an a andestate,or and the of safethrough responsibility finding

not on owner.secure is on and thethrown thepassage passenger
Ward, C. B.The same is in v. 9distinction stated Barnes

v. 4 Hurlst. &392; Railway,Hardcastle South Yorkshire &c.
v.67; Railway,and 32 LawNorm. Binks South Yorkshire &c.

Q.Journ. B. 26. last theIn the cited case(N. S.) language
Blackburn, atof is to case HeJ. the bar.applicablepeculiarly

“ be aThere case to use land aswhere permissionmightsays,
to inducement as toa amount such an lead themay per­path

it itto a and thus induce them tosons using suppose highway,
clear of thealso,use it as such.” See for a statement difference

invitation, isan or allurement heldcases outbetween where by
the and those butdefendant, where a merenothing appears

to v.license or enter on Balch 7Smith,permission premises,
741, andHurlst. & Norm. v. Docks Co. 11 LawScott London

Times, 383.(N. S.)
facts atThe disclosed the tidal of the case now us,before

and considered, it that inwithin classweighedcarefully bring
have beenwhich held liable in ofreasonparties damages by

held out an invitation or inducement to to enterhaving persons
and over their It in viewcannotpass premises. anyupon just

said thatbe the defendants wereof the evidence passive only,
assent use ofa tacit license or to the the placeand merelygave

the the ora Onas crossing. contrary,in public placequestion
streets of the arebetween two city, (whichwas situatedcrossing

and was used numbersgreatfrequented bymuch thoroughfares,)
from street to other,occasion to one thehadwho passof people

with a conven-the defendantsandit fitted prepared byand was
insuch as is constructedusuallycrossing, highways,ient plank

torailroad,ofthe tracks a in orderare crossed bywhere they
over the Itof and vehicles rails.animalsthefacilitate passage
for athe defendants number ofso maintainedbeen byhad

to the case thewithinfacts seemwould bringTheseyears.
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thestated, that the license to use hadprinciple already crossing
such as to amountbeen used and under circumstancesenjoyed

toinducement, held out the defendants persons havingto an by
itto useto believe it was a andoccasion to that highway,pass,

Thenot rest on these factsas such. But the case does only.
infittednot and the crossingdefendants had constructedonly

a but had em-as if beenthe same manner it had highway, they
with and toa to stand there a warnflag, personspersonployed

safe forover the railroad when itabout to waswho were pass
and animals,to their vehicles withoutthem to cross withattempt

cars defend-the and of theinterference or collision with engines
tothat the startedAnd it also shown when plaintiffants. was

it athe tracks with his in obedience toover waswagon, sig-go
of there no obstruc-from the defendants that wasnal this agent

or to over the Thesetion hindrance his safe railroad.passage
the in as donemust havefacts well warranted jury finding, they

verdict the under the ofa for instructionsin plaintiffrendering
the induced the tothat defendants cross atcourt,the plaintiff

dohe to and metso,time with thethe when attempted injury
he now seekswhich compensation.for

that the the defendantspersonIt was employed bysuggested
athe with exceededstand near his into crossing flag authority

the thata to it safe for him towasplaintiff passsignalgiving
to the that noaccident,the andjustover crossing previously

ofwithin the his wasact was whichscope employment,such
of from at timesto the personsduty preventing passinglimited

so.to do But it seems to us that this isit dangerouswhen was
facts do notand distinction which the Itrefinement justify.a

the stationed at thethat wasin the reportstated flagmanis
theother with ofin among things dutyquestion, chargedplace

ofstatement theThis forthe general objectpublic.protecting
taken in connection with thethe was employed,which agent

at a constructedstationed and used asplacethat he afact was
of included thenumbers people, clearly dutygreatbywaypublic

forit was safe them toto when aspass,of indicating persons
or for them toas it was refrainnecessarywhen prudentwell

from passing.
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be said thatdo we think it can the In iactNor flagmanjustly
out the toheld no inducement to Noplaintiff pass. express

invitation need have been shown. It would have been only
for the to thethat didnecessary plaintiff prove some actagent

to indicate that there no ofwas risk inaccident toattempting
over the The evidence atpass the trial wascrossing. clearly

sufficient to show that the theof defendants inducedagent the
to and that he acted in soplaintiff withinpass, thedoing scope

of the conferred on him.authority The whether thequestion
sowas inducedplaintiff was submitted to thedistinctly jury by

the nor do wecourt; see reason for that the in-any supposing
structions on this were misunderstood orpoint misapplied by
the If lacked fulness, thejury. defendantsthey should have

forasked more instructions.explicit the evidence asCertainly
thewell warranted of thereported on thisfinding jury point.

It also ifthat,was the defendants heldurged were liable in
this action, be madewould to suffer reason ofthey the factby
that had taken tothey accidentprecautions guard at theagainst

in which were notplace bound toquestion, use, and thatthey
the thecase would ofpresent asingular aspect holding party
liable for in athe ofneglect as-performance duty voluntarily
sumed, and which was not the rules ofimposed law. Butby
this is no means an If aby undertakes to doanomaly. person
an act or a which the conduct ofduty by othersdischarge may

be and he is bound toproperly regulated governed, it hiperform
such manner that those who are led ato course of conrightfully
duct or action on the faith that the act or awill beduty duly

shall not suffer orloss o'properly performed reasoninjury by
his The in such doescases notnegligence. liability depen

tafe.jon the motives or considerations awhich induced toparty
on himself a task orparticular but on the whetherquestionduty,
the of others have been violated the mode inlegal rights by

thewhich assumed has beencharge performed.
The court v ere not at to thetrial withdrawrequested the

ease from on the hadthe that the failedground plaintiffjury
to show was thehe in exercise of due at the acci-care the time
dent the as theevidence, stated in.Uponhappened. report
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law,we as matter of that the did noicannot say, plaintiff
this onestablish of his case. the verdict.Judgmentpart

setrendered, the verdict wasAfter the above decision was
asaside, J., the evidence.Chapman,by against

Pray others.B. H. &Anna O. Elliott vs. John

of them andone theIf entrances to a and is a betweenthere are two therestore, trap-door
leading tenant withto leased to astairs the which are permissionupper verballystories,

thebound to usethe the are trap-to use such who lowerentrance, owners, occupy stories,
neg-right and ifthere;the a to theydoor with reference to of those who have passsafety

guard against theaccident whileto exercise suitable and reasonable tolect precautions
havingdamages lawful occasionto ais be held liable in personopen, theytrap-door may
through thethe in the use of due falls trap-doorto to while care,pass upper rooms, who,

injury negligence.reason of theirand sustains by
have the storiesa is situated a letIf the owners of which upon public street, upperstore,

lead to thein front of the stairs which upperthereof to a and an entrance, directlytenant,
itas to that is ais so indicateis so constructed and kept properstories, openhabitually

and is ato the there betweenstairs,for those who have occasion ascend trap-doorentrance
in dam-is left be held liablestairs, theyit and the which open by them, maycarelessly

having to theand lawful occasion ascendages in the use of dueto one while care,who,
throughthrough and fallsis that theinduced to trap-doorstairs, thereby pass entrance,

negligence.injury reason of theirand sustains by

sustainedfor aTort to recover personal injury bydamages
a while en-ofthe reason through trap-doorfallingplaintiff by

Boston, onon Summer Street inthe defendants’tering building
7th Octoberthe of 1863.

acourt, Chapman, J.,trial in this beforeAt the photographic
case,a of theview and the were into whichplan premises put by

it that there were two entrances to the onebuilding,appeared
and led into a room47,of which was No. directly occupied by

and the which wasother,defendants for sale ofthe the carpets,
over door,no number the led into a49,called No. wasthough

then, afterand ten feet whichabout nine feet wide long,passage
tofurther,about six feet the foota few extendedascending steps,

stories the Atto the ofstairs led building.of the which upper


