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v.Burnham of Boston.City

in thata of sale contained theof power prop-virtue mortgage,
the of to Plummersold on 9th 1860was Augustlegallyerty

to thedeed executed himaand by mortgagee Taylor,duly
ofWith this transfer all thethe of 1860. rightdated 9th July

asas and of the owner of the equityplaintiffmortgagee,Taylor
exist,to and the heldceased werepremises solelyof redemption,

of Plummer Judgmentas the theproperty for defendants.

City ofBurnham Boston.Everett vs.

adjoining a ina travelled or lots street a andpublicIf either over cityway, public private,
.leading long the of aninto for sc after existence excavationthat time before andstreet,

having occasion to as to becomein the so much usedstreet, has been by passpersons
for theknown as a for travel and it inreasonabty city,common to make necessaryway

preventingof for ofthe exercise due and to a barrier thecare,proper provide purpose
adjacent lots intowho the the street and use dueover such fromtravellers, waypass

unreasonabljr tofalling the have omitted erectfrom into the andexcavation, citycare,
happeningguilty negligence injury toare liable for an aare of andbarrier,such they

in the reason thereof.traveller street by

theto for an sustained plain-Tort recover damages injury by
a defectivetiff reason ofby way.

court, J.,the itChapman,trial in this before thatAt appeared
Street and in South BostonStreet,Third Athens Broadway

all bound towere streets which the defendants werepublic keep
other,to and at an-in each crossedrepair, running parallel right

theA Street and the of Centrallocation New Yorkbybygles
excavation made for thethe 1854 an wasRailroad. About year

acrossed atof this which was Thirdrailroad,track by bridge
Soon after the excava-and at Athens Street.leftStreet open

Athens about fif-across Streeta fence wasmade, puttion was
the hasembankment,of whichfeet from the edgeteen upper

is feet in widththere ever since. Athens Streetremained twenty
itsand level whole width exceptwas smoothand throughout

jetween a was washedexcavation,the and the wherefence gully
out.
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a inOn 1863 the took a closenight February plaintiff carriage
to be toin Boston driven his home inon South Bos-Broadway

Theton. driver ofto the corner A and Thirdproceeded Streets,
onthen Third Street to a thenear railroad thenpoint bridge,

across lotsprivate Street,between Third Street and Athenslying
and a them,on level towith for ofthe purpose going Broadway

routea which crossed Street nearby Athens the excavation for
the railroad; and as he Street,was Athens at that pointcrossing
the excavation,was into thecarriage and theprecipitated plain-
tiff suffered a severe wasThere evidence thevery uponinjury.
question whether the owners the hadof lots or had not dedicated
the travelled theacross same to the Thepublic.way plaintiff
did not acontend that had ever been laid out fromhighway

Street,Third Street to Athens and two werequestionsonly
care,whether the driver used due and whetherargued, namely,

a had tobeen dedicated the so that the werepublic, cityway
to it atbound close Athens Street or notice that it dan-wasgive

to c. 303.1846,St.gerous, according
The instructed the that if the of theowners lotsjudge jury

ahad to thededicated from Third Street tohighway public
Athens at theStreet, where thepoint enteredplaintiff’s carriage

Street, the liable,Athens defendants would be because it was
deniednot that Athens Street was in a condition atdangerous

that or that the had erected a fence there, orpoint, pretended city
in closed the dedicated or notice that it wasany way givenway

He also instructed them iswhat todangerous. upon necessary
toconstitute a dedication the and added if therepublic; that
ofhad been no dedication this the defendants were notway

liable to the that it admittedwas the thatplaintiffplaintiff; by
the fence Athens Street was sufficient toacross prevent persons

the thewho on street towards railroad from fall-were travelling
the and;into excavation the defendants were bounding though

to travellers thesuch defective of theprotect by closing up part
not bound tostreet, were travellers theprotect uponthey coming

of itstreet within the inclosed thewherepart placedangerous
and a ofexisted; that when a street is closed becausepart up

theit is not bound toare close itdangerous, city laterally against
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who fromthe lotsparties may upon dangerous part privateeir.ter
that it.adjoin

The a the anddefendants,returned verdict for thejury plain-
tiff alleged exceptions.

G. A. theSomerby, for plaintiff.
Healy, defendants,J. P. for cited v. Salem,the 1Sparhawk

Allen, 30; Wendell, Shepardsonv. 7 Cush. v.498;Smith Cole­
13 Met. 55.rain,

Bigelow, theC. This case was submitted to underJ. jury
beeninstructions which seem to have consideredcarefully by

the learned trial had.before whom the was With onejudge
andin all accurate well towereexception, they respects adapted

But, deliberation,mature the ma-the facts in evidence. upon
are of that embraced one ele-of the court opinion theyjority

to have been excluded.ment which ought
recover was made toto ondependThe proofplaintiff’s right

landof fact that a across the between Athens andthe lyingway
to the andbeen theStreets had dedicated public, juryThird

that such dedication was the couldtold unlesswere proved city
This, think,weliable in this action. a limita-not be held put

the not the rulesthe of defendants warranted bytion on liability
that a defect inassumed where existsof The instructionlaw.

duea exercise of and rea-it is in all cases sufficienta highway
orof town to barriers oron the placecare the part citysonable

ofthe use of that themeans portionother wayto byprevent
thewho enter fromexists,defect persons upon waywhere the by

itover in the lineor of directstreets, who passintersecting
foraction lie toand that no will occasionedtravel, damages

landsthe from over whichadjacententer onthose who way
is nothere public way.

this instruc-qualification,withoutaAs general proposition,
aIt rests on which is incon-be postulatecannottion supported.

law, arole of that or townestablishedwith the citysistent well
to afor done withperson using publicis any wayliable injuries

saidit cannot be that it iscare. Certainlydue and reasonable
enter from housesto oradjoiningfor a personseper negligence

a whoand has nca defective ofpart way,on dangerouslands
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of the or of nordefect want noticeknowledge thatrepair, any
it had been closed barrierstravel erected inagainst public by
another to the use of thoseplace theprevent by comingway

it either in the line of direct travel or fromupon intersecting
streets. Nor can it be maintained that or ina town wouldcity
all cases fulfil the incumbent on it lawduty by merely placingby
barriers across a street or to fromtravellersway protect injury

an defect or want of withoutexisting repair, adoptingby any
measures to accident to those havewhoguard against might

to on the of theoccasion come portion waylawfully dangerous
lands the limits whichfrom and withinprivate adjoining lying

were closed travellers in other directions.against approaching
in cases it beDoubtless would a exercise of duemany proper

care toand reasonable a barrier across a orplace single way
which was defective andstreet sufficient todangerous, stop per-

over itsons from the atravelled Suchpassing by path.usually
be anfor wouldexample, adequate protectionprecaution, against

accident on a in the which was nothighway country, wrought
travel its entire limits,for or in where theplaces ad-throughout

so fenced orlands were the owners natural obstaclesbyjoining
were so that access to the was eitherinterposed way laterally

or difficult. But a differentunusual standard ofvery diligence
be where a or street waswould within theapplicable limitsway

ora andtown,of was for travel and act-populous city prepared
inused and to whichevery part, constant access had.wasually

over lands offrom waysprivate adjacent itproprietors, entering
is,side. The truth thatthe due andat reasonable care cannot be

abstractdefined which beproposition willanyby andappropriate
to case which arise. It musteveryapplicable may necessarily vary

the circumstances under which thewith of it isduty exercising
is thereNor rule of lawpositive whichany requires aimposed.
on ato enter in manner or athighway any particularperson any

or thewhich exact mode inprescribesfixed which heplace, shall
it. The of atravel traveller to use andright it, theupon duty

toor town him fromof a andprotect accidents, arecity danger
and measured a like standard. Each must usebyregulated

as iscare to thesuch reasonable time,adapted place and
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undercircumstances which the is to and thebe exercisedright
duty performed.

isthis familiar to at itbar,the case appar-Applying principle
thatent the instructions too restricted in theirwere application

to inthe facts and did not state sufficient clearnesswithproof,
and Thethe devolved on the defendants.whichaccuracy duty
evidence offered the to that the lotsfended proveby plaintiff

defectiveto that of Athens Street was andwhichadjacent part
on street,a level the and that license orwere withdangerous by

of the of these lots there was muchownersacquiescence public
them,travel which over from Third Street andpassed entering

out on Athens in the immediateStreet, of acoming vicinity
excavation in the latter into thestreet, which wasdeep plaintiff

The was of no unlawful act inprecipitated. plaintiff guilty
and inacross these lots from them into thepassing entering

to thestreet. If it was known defendants that a amountlarge
came from these and enteredof travel lots Athens Streetpublic

that,so after within the limits of the street, acominglaterally,
riskdue care was to the of accident inexposedusingperson

defect, then it was incumbent on them toof suchconsequence
someasures to travellers the streetsuitable protecttake entering

done to tomanner as had thosein like guard againstthey injury
the the defectother directions towards wherecame in placewho

travellers entered the streetimmaterial whetherexisted. It was
it over orand were upon passing private publiclawfully by

of the defendants toeither case it was the takeIn dutyways.
safeto the and convenient. It wascare keep wayreasonable

correct to without that thetherefore qualification,not say, city
to use measures tonot bound toguardwas any against injury

the street from a overcamethose who upon private adja-way
inclosedlots, that which was barriers.cent portionupon by

this of case,to the on the asdirection partThe jury ap-proper
have been to instruct themto the facts in would thatproof,plied

a travelled either or over lotsthere was private,if way, public
street, which,into thatand forAthens Street leadingadjoining

defect,of andto the existence the subs»many years previously
occasion toso much usedwas persons having pass«mently, by
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Page v. Ranstead.

there in as to as a common forbecome knowncarriages way
travel, it for the in theand to render city,reasonably necessary
exercise of due and to a or barriercare,proper provide railing
in Athens at forStreet the where the accidentplace happened,
the fromof a traveller over suchpurpose comingpreventing way

lots, care,and due and reasonable fromadjacent fallingusing
into street,the excavation in the and if the unreasonablycity
omitted suchto erect barrier or ofwere negli-guiltyrailing, they

and the be in this ac-would entitled to recovergence, plaintiff
tion the he had suffered reason of suchwhichdamages neg-by

view,lect. In this the of of thethe dedicationquestion way
was immaterial to the issue the Thebeforewholly rightjury.
of the to recover did not it. Inasmuchplaintiff depend upon
as it was made an essential element in the case theplaintiff’s by
instructions under wewhich the case was submitted to the jury,
are of that there a and the case mustwas thatopinion mistrial,

back to be liketried under instructionsgo again substantially
those hereinbefore stated. sustained.Exceptions

PageChauncey vs. Charles Ranstead.

a submission to in addition to a ofIf statement the matter containsarbitration, submitted,
groundsthe facts out of which the and the on eachwhich andquestion arose, party relies,

being soughtthe at a to thedistance from the writes to bearbitrator, parties, party
charged, inquiring if it is the wish of the to meet him in and state theirparties person

signed informingif andown or he should decide the case from the factscases, by them,
thathim that the other will be there at a and to thetime, partyparty specified replies

hearing,that he to a not convenient for him to meetarbitrator have as it isexpects and,
the at of the arbitrator’s at this he will and stateother the residence time,party place try

taken ahis and to state his be as waiver of aviews,,this mayside, thereupon proceeds
hearing,further and the arbitrator is the case and make his award.authorized to consider

agreedto B. to furnish and.deliver toand in a submission stated that hadB., arbitration,Jt.
making B.a raft of timber at a that at the time of this contractA. pine specified price;

getagreement, A. timber;an to which was a with another to out themade witness, person
get generalfailed to outthat the third the that B. claimed that customtimber;person by

region agreement, A.in that failure of the third B. from his whichthe absolvedperson
and that the for the arbitrator to a claimdecide “Has A. ondenied; B.,question was,

” askingand if to what amount? Some months afterwards the arbitrator to B.wroteso,
it of the to meet him in andif was the wish uerson state their cases or if heparties own


