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virtue of a power of sale contained in that mortgage, the prop-
erty was legally sold on the 9th of August 1860 to Plummer
and a deed duly executed to him by the mortgagee Taylor,
dated the 9th of July 1860, With this transfer all the right of
Taylor as mortgagee, and of the plaintiff as owner of the equity
of redemption, ceased to exist, and the premises were held solely
‘as the property of Plummer Judgment for the defendants.

!

Evererr Burnaam vs. City or Boston.

If a travelled way, either public or private, over lots adjoining a public street in a city and
.leading into that street, for & long time before and after the existence of an excavation
in the street, has been so much used by persons having occasion to pass as to become
known as a common way for travel and to make it reasonably necessary for the city, in
the exercise of due and proper care, to provide a barrier for the purpose of preventing
travellers, who pass over such way from the adjacent lots into the street and use due
care, from falling into the excavation, and the city have unreasonably omitted to erect
such barrier, they are guilty of negligence and are liable for an injury happening to a
traveller in the street by reason thereof.

Tort to recover damages for an injury sustained by the plain-
tiff by reason of a defective way.

‘A% the trial in this court, before Chapman, J., it appeared that
Third Sireet, Athens Street and Broadway in South Boston
were all public streets which the defendants were bound to keep
in repair, running parallel to each other, and crossed at right an-
gles by A Street and by the location of the New York Central
Railroad. About the year 1854 an excavation was made for the
track of this railroad, which was crossed by a bridge at Third
Street and left open at Athens Street. Soon afier the excava-
tion was made, a fence was put across Athens Street about fif-
teen feet from the upper edge of the embankment, which has
remained there ever since. Athens Street is twenty feet in width
and was smooth and level throughout its whole width except
setween the fence and the excavation, where a gully was washea
out,




JANUARY TERM 1865. M™N

Burnham v. City of Boston.

On a night in February 1862 the plaintiff took a close carriage
in Boston to be driven to his home on Broadway in South Bos-
ton. The driver proceeded to the corner of A and Third Streets,
then on Third Street to a point near the railroad bridge, then
across private lots lying between Third Street and Athens Street,
and on a level with them, for the purpose of going to Broadway
by a route which crossed Athens Street near the excavation for
the railroad ; and as he was crossing Athens Street, at that point
the carriage was precipitated into the excavation, and the plain-
tiff suffered a very severe injury. There was evidence upon the
question whether the owners of the lots had or had not dedicated
the travelled way across the same to the public. The plaintiff
did not contend that a highway had ever been laid out from
Third Street to Athens Street, and only two questions were
argued, namely, whether the driver used due care, and whether
a way had been dedicated to the public, so that the city were
bound to close it at Athens Street or give notice that it was dan-
gerous, according to Sf. 1846, c. 203.

The judge instructed the jury that if the owners of the lots
had ‘dedicated a highway to the public from Third Sireet to
Athens Street, at the point where the plaintiff’s carriage entered
Athens Street, the defendants would be liable, because it was
not denied that Athens Street was in a dangerous condition at
that point, or pretended that the city had erected a fence there, or
in any way closed the dedicated way or given notice that it was
dangerous. He also instructed them upon what is necessary to
constitute a dedication to the public; and added that if there
had been no dedicafion of this way the defendants were not
liable to the plaintiff; that it was admitted by the plaintiff that
the fence across Athens Street was sufficient to prevent persons
who were travelling on the street towards the railroad from fall-
ing into the excavation ; and though the defendants were bound
to p-otect such travellers by closing up the defective part of the
street, they were not bound to protect travellers coming upon the
street within the inclosed part of it where the dangerous place
existed ; and that when a part of a street is closed up because
it is dangerous, the city are not bound to close it laterally against
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parties who may exrter upon the dangerous part from private lots
that adjoin it.

The jury returned a verdict for the defendants, and the plain-
tiff alleged exceptions.

G. A. Somerby, for the plaintiff.

J. P. Healy, for the defendants, cited Sparhawk v. Salem, 1
Allen, 30 ; Swmith v. Wendell, 7 Cush, 498 ; Shepardson v. Cole-
rain, 13 Met, 55,

Bigerow, C.J. This case was submitted to the jury under
instructions which seem to have been carefully considered by
the learned judge before whom the irial was had. 'With one
exception, they were in all respects accurate and well addpted to
the facts in evidence. But, upon mature deliberation, the ma-
jority of the court are of opinion that they embraced one ele-
ment which ought to have been exciuded.

The plaintiff’s right to recover was made to depend on proof
of the fact that a way across the land lying between Athens and
Third Streets had been dedicated to the publie, and the jury
were told that unless such dedication was proved the city could
not be held liable in this action. This, we think, put a limita-
tion on the liability of the defendants not warranted by the rules
of law. The instruction assumed that where a defect exists in
a highway it is in all cases a sufficient exercise of due and rea-
sonable care on the part of the city or town to place barriers or
to prevent by other means the use of that portion of the way
where the defect exists, by persons who enter upon the way from
intersecting streets, or who pass over it in the line of direct
travel, and that no action will lie for damages occasioned to
those who enter on the way from adjacent lands over which
there is no public way.

As a general proposition, without qualification, this instruc-
tion cannot be supported. It rests on a postulate which is incon-
sistent with the well established rule of law, that a city or fown
is liable for injuries done to any person using a public way with
due and reasonable care. Certainly it cannot be said that it is
per se negligence for a person to enter from adjoining houses or
iands on a defective and dangerous part of a way, who has nc
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knowledge of the defect or want of repair, nor any notice that
it had been closed against public travel by bairiers erected in
another place to prevent the use of.the way by those coming
upon it either in the line of direct travel or from intersecting
streets. Nor can it be maintained that a city or town would in
all cases fulfil the duty incumbent on it by law by merely placing
barriers across a sireet or way to protect travellers from injury
by an existing defect or want of repair, without adopting any
measures to guard against accident to those who might have
occasion lawfully to come on the dangerous portion of the way
from private lands adjoining and lying within the limits which
were closed against travellers approaching in other directions.
Doubtless in many cases it would be a proper exercise of due
and reasonable care to place a single barrier across a way or
street which was defective and dangerous, sufficient to stop per-
sons from passing over it by the usually travelled path. Such a
precaution, for example, would be an adequate protection against
accident on a highway in the country, which was not wrought
for travel throughout its entire limits, or in places where the ad-
joining lands were so fenced by the owners or natural obstacles
were so interposed that access to the way laterally was either
unusual or difficult. But a very different standard of diligence
would be applicable where a way or street was within the limits
of a populous city or town,and was prepared for wavel and act-
nally used in every part, and to which constant access was had.
from private ways over lands of adjacent proprietors, entering it
at the side. The truth is, that due and reasonable care cannot be
defined by any abstract proposition which will be appropriate and
applicable to every case which may arise. It must necessarily vary
with the circumstances under which the duty of exercising it is
imposed. Nor is there any positive rule of law which requires a
person to enter on a highway in any particular manner or at any
fixed place, or which preseribes the exact mode in which he shall
travel upon it. The right of a traveller to use it, and the duty
of a city or town to protect him from danger and accidents, are
regulated and measured by a like standard. Each must use
such reasonable care as is adapted to the time, place and
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circumstances under which the right is to be exercised and the
duty performed.

Applying this familiar principle to the case at bar, it is appar-
ent that the instructions were too restricted in their application
to the facts in proof, and did not state with sufficient clearness
and accuracy the duty which devolved on the defendants. The
evidence offered by the plaintiff tended to prove that the lnts
adjacent to that part of Athens Street which was defective and
dangerous were on a level with the street, and that by license or
acquiescence of the owners of these lots there was much publie
travel which passed over them, entering from Third Street and
coming out on Athens Street, in the immediate vicinity of a
deep excavation in the latter street, into which the plaintiff was
precipitated. The plaintiff was guilty of no unlawful act in
passing across these lots and in entering from them into the
street. If it was known to the defendants that a large amount
of public travel came from these lots and entered Athens Street
laterally, so that, after coming within the limits of the street, a
person using due care was exposed to the risk of accident in
consequence of such defect, then it was incumbent on them to
take suitable measures to protect fravellers so entering the street
in like manner as they had done to guard against injury to those
who came in other directions towards the place where the defect
existed. It was immaterial whether travellers entered the street
and were lawfully upon it by passing over private or publie
ways. In either case it was the duty of the defendants to take
reasonable care to keep the way safe and convenient. If was
not therefore correct to say, without qualification, that the city
was not bound to use any measures to guard against injury to
those who came upon the sireet from a private way over adja-
cent lots, upon that portion which was inclosed by barriers.
The proper direction to the jury on this part of the case, as ap-
plied to the facts in proof, would have been to instruct them that
if there was a travelled way, either public or privaie, over lots
adjoining Athens Street and leading into that street, which, for
many years previously to the existence of the defect, and subse
smently, was so much used by persons having occasion to pass
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there in ecarriages as to become known as a common way for
travel, and to render it reasonably necessary for the city, in the
exercise of due and proper care, to provide a railing or barrier
in Athens Street at the place where the accident happened, for
the purpose of preventing a traveller coming over such way from
adjacent lots, and using due and reasonable care, from falling
into the excavation in the street, and if the city unreasonably
omitted to erect such barrier or railing, they were guilty of negli-
gence, and the plaintiff would be entitled to recover in this ac-
tion the damages which he had suffered by reason of such neg-
lect. In this view, the question of the dedication of the way
was wholly immaterial to the issue before the jury. The right
of the plaintiff to recover did not depend upon it. Inasmuch
as it was made an essential element in the plaintiff’s case by the
instructions under which the case was submitted to the jury, we
are of opinion that there was a mistrial, and that the case must
go back to be again tried under instructions substantially like
those hereinbefore stated. Exceptions sustained.

CrAaUNCEY Pace vs. CHARLES RANSTEAD.

If a submission to arbitration, in addition to a statement of the matter submitted, contains
the facts out of which the question arose, and the grounds on which each party relies, and
the arbitrator, being at a distance from the parties, writes to the party sought to be
charged, inquiring if it is the wish of the parties to meet him in person and state their
own cases, or if he should decide the case from the facts signed by them, and informing
him that the other party will be there at a specified time, and that party replies to the
arbitrator that he expects to have a hearing, and, as it is not convenient for him to meet
the other party at the place of the arbitrator’s residence at this time, he will try and state
his side, and thereupon proceeds to state his views, this may be taken as a waiver of a
further hearing, and the arbitrator is authorized to consider the case and make his award.

A. and B.,in a submission to arbitration, stated that B. had agreed to furnish and.deliver to
A. araft of pine timber at a specified price; that at the time of making this contract B.
made an agreement, to which A. was a witness, with another person to get out the timber;
that the third person failed to get out the timber; that B. claimed that by general custom
in that region the failure of the third person absolved B. from his agreement, which A.
denied; and that the question for the arbitrator to decide was, “Has A. a claim on B,,
and if so, to what amount?” Some moaths afterwards the arbitrator wrote to B. asking
if it was the wish of the parties to meet him in verson and state their own cases or if he




