
CASES

ARGUED AND DETERMINED

IN THE

SUPREME JUDICIAL COURT

BERKSHIRE,FOB THE OFCOUNTY SEPTEMBER
1862,TERM AT LENOX.

present:

BIGELOW,Hon. T.GEORGE Chief Justice.

Spring.James H. Woodworth vs. Azubah

guardianOne who has been tounder the laws of state be the ofappointed another a child
legal rightwhose domicil is in that has no to the ofabsolute the ofstate, custody person

his inward this guardianbut his officeof will be consideredcommonwealth; the courtby
determiningas an element in theimportant to of the childwhom shall becustody

granted.
The in this guardian legalcommonwealth a childappointment of over a whose domicil is

guardianstate,in another and who has a under the laws of that doesappointed state,
not this court of thedeprive in its the custodyto decree of the child topower, discretion,

foreign guardian.the

corpus.Habeas The claimed the of Ed-petitioner custody
ward a minor of theSpring, of eleven whose fatherage years,
and mother were death,residents of until theirIllinois,Chicago,
after which the ispetitioner, child,who not a relative of the was

as his under of that state.appointed the laws Theguardian,
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com-him to thisaunt,who is the child’s broughtrespondent,
and, inin of the1856,monwealth with the consent petitioner;

thewithout1858, she aswas hisJune guardian,appointed
of Berk-ofof the the probatepetitioner, judgeknowledge by

waswrit broughtshire she resided. Thewhere presentcounty,
to thehisthe for the of asserting rightby petitioner purpose

of the of the child.personcustody
con-the before the chief theAt respondenthearing justice,

have no suchcouldin Illinoistended that the guardianship
entitle theas to peti-or in this commonwealtheffect operation

to the ofstated,facts theclaim, custodyon thetioner to right
circumstancesif under otherof the and thatchild;the person

theit was defeated ap-could have such bythe right,petitioner
commonwealth,in thisasof the guardianrespondentpointment

of theto theshe had the per-of right custodyvirtue whichby
de-for thewere reservedthese;son of the child and questions

oftermination the whole court.
in 1861.The wascase argued September

Wilcox,M. for the petitioner.
J. for theBranning, respondent.

child,The whose is inBigelow, C. J. custody controversy
in the State of Illinois. Thatin this is domiciledcase, legally

had, hitherto,and as he has nowas his domicil of ; legalorigin
a and as theone,to newacquire guardian appointedcapacity

to dom-has never intended thein the of his changeplace origin
his continues. Confl.ward,cil of his that of birth still Story

Laws, 46. In the of hisquestiondetermining legal custody§
be as acommonwealth,in this" he is therefore to for-regarded

of state,child is within the thiswho lawfully jurisdictioneign
limits,been within its not or clandes-broughthaving forcibly

his ownbut with consent and with that of thetinely, petitioner,
Elinois,his under the of who hadlawsduly appointed guardian

the lawful of his in state. So much seemsthatcustody person
to be and if the the and control ofclear; to theright possession

domicil,of the child the ofon his theperson depended right
to the beclaim of his wouldpetitioner indisput-custody person

able. But are unable to the childwe see that the facts that was
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oran act electionneverstate, he hasin another and that byborn
havehere,a new homehis obtainedhis own or ofof guardian

in the case.on the at issue presenta decisive questionbearing
under theandis within the territory jurisdic-He now lawfully

thea to claimand hascommonwealth,tion of protec-this right
allafford tolaws personstion and which our comingsecurity

or of thetheirlimits,its of whereorigin placewithin irrespective
exercises thebe domiciled. sovereigntyEverythey may legally

of foundof the or conditionstatus personsright determining
beof a state cannotits lawswithin The foreignjurisdiction.

to the orto intervene affectpermitted personal rights privileges
even of are on terri-citizens,their own while thethey residing

and anwithin the ofjurisdiction independent government.tory
Effect be of to such laws thegiven by comity by judi-may way

propriocial tribunals of other states and excountries; but, vigore,
cannot have or Theextra-territorial forcethey any operation.

a the of a canwhether within statequestion person jurisdiction
not on the laws of thebe removed therefrom depends, place

or in butdomicil,whence he came which he have hismay legal
and as are and determinedon his fixedobligationsrights they

the state in he is found. Thethe laws of or whichby country
who, his own has the of amaster, in in personcountry, property

cannot,over his in the ab-slave, services,and unlimited control
forcesence of a constitutional the ofhaving para-provision

hislaw,mount enforce in a state where is notrights slavery
a relation. The aas lawful domestic of staterecognized comity

oreffect to laws which are inconsistent withwill nogive foreign
in-to the andto its own or prejudicial rightsrepugnant policy,

of are its Even theterests those who within jurisdiction. pa-
rental berelation, which is will noteverywhere recognized,

it control thatdeemed to with or beyondauthoritycarry any
is the of it is exerted.which the whereconferred lawsby country

isThe of a his child not thatpatria potestas overforeign parent
his domicil,ofwhich is in him of thevested the laws placeby

thethat relation inbut exists virtue of thewhich parentalby
Thesethe father to enforce his authority.where seekscountry

ofwell onsettled are founded the securingnecessityprinciples
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and to andstate the exclusivepreserving every juris-sovereignty
diction within its own and the confusionterritory, avoiding
and ofconflict and remedies would ensue fromwhichrights

to extra-territorial to the laws ofeffectattempting give varying
different countries. necterritorio,Statuta suo ultracludwntwr

andisponunt.territorium nation has exclusive toEvery right
and within itsregulate persons jurisdictionproperty according

to its laws,own the which itsand of onprinciples public policy
own Itis founded. results from thesegovernment principles,
that and with areoffices trusts whichpersons theyexercising
clothed virtue of the of a statelaws orby particular country
cannot undertake or act,to transfer their to sopower capacity
as to control or limits ofpersons situated theproperty beyond
the theof orjurisdiction from whichgovernment sovereignty
their is derived. administratorAn underauthority appointed
the of alaws state cannot act as such in this common-foreign
wealth. Nor, for like can areasons; vir-guardian appointed by
tue of the ofstatutes another state exercise hereany authority
over the or of his ward. His andperson property rights powers
are local, and circumscribed the of thestrictly jurisdictionby

which clothed him with office.government the Confl.Story
Laws, 499. Dickey,v. 1Morrell Johns. Ch. 153. v.§ Kraft

4Wickey, Beattie,Gill Johns. 322. v.& Johnstone 10 Cl. &
therefore,42, 113,Fin. far,145. So as the claim of the pe-

to thetitioner of childthe in the casecustody restspresent
on a supposed to control his in thisrightful authority person
commonwealth, virtue of ashis inby appointment theguardian

Illinois,State of it is not either on or au-supported principle
He cannot assert his tutorial de in ourthority. power, jwe,

courts or within our territory.
But it no means follows that his claim to the of thecareby

thechild and control of his and to the of re-person, privilege
him becommonwealth,from this is denied.tomoving absolutely

On is the of state,the it the courts of this in thecontrary, duty
exercise of that which the laws of other statescomity recognizes

in own,when are consistent with and with our tothey harmony
consider the of whichstatus the holds underguardian petitioner
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the laws anotherof state as an element in determin­important
with whom the is toof the child continue. Iting custody

towould not do a tothat has no claim thesay foreign guardian
care or ofcontrol the of his ward in this commonwealth.person
If such were the arule, state,child domiciled out of the who
was sent hither for theeducation,of or came withinpurposes

stealth,state or fraud,was here force orby mightbrought by
be from the control of hisemancipated rightful guardian, duly

in the of his or bedomicil, and thusappointed place escape
taken out of all care and such casesinlegitimate Butcustody.
the would not be here as aforeign guardian regarded stranger
or intruder. His in another ofstate asappointment guardian

infant,an with and duties aresimilar to thosepowers which by
our vested inlaws over the wards,of theirguardians persons
would entitle him to ask that the of states hav­comity friendly

andsimilar laws should be so far ex­anding usages recognized
erted as to surrender to him infant,the so that he bemight again
restored to his full and over him, himrights powers by removing
to the of his domicil. ifAnd it should that suchplace appear
surrender and restoration notwould debar the infant from any

or to which he be entitled underpersonal rights privileges might
laws,our and would be conducive to his welfare and promote

his itinterests, would be the of the court to award to theduty
the of theguardian This is theforeign doc­custody person.

trine stated Lord in Johnstone v.substantially by Langdale Beat­
tie, supra,ubi and confirmed in a insubsequent thejudgment
case v. Moore,of in theStuart House of Lords, as inreported

Times,4 Law 382.(N. S.)
Nor can seewe that the of aappointment over theguardian

minor the court in thisby probate commonwealth tooperates
bar decree this court in favorany of theby foreign guardian,

to him the of hisawarding ward. Such ancustody appoint-
ment be and for themight expedient ofproper purpose clothing
some one in this commonwealth with over theauthority person
of an infant for his andprotection- unau-security against any
thorized interference or control. But it not con-wouldcertainly

settle hisclusively or asstatus so hepermanent condition, long
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an or his the Com-infant,remained removed fromprevent being
themonwealth in the of his dom-by guardian appointed place

interests andicil, if the welfare of the rendered suchward
or doubt,removal No so as the childexpedient necessary. long

within thiscontinues the in thejurisdiction, guardian appointed
this statecourts of would have the exclusive to the eusright

of his But the decree of the court doesperson.tody probate
not this court of the to and determinedeprive power adjudicate

of the of as athe the child betweenquestion proper custody
one domiciland in the of thedomestic guardian appointed place

The of this to decide,of the infant. court on habeasjurisdiction
the care and ofor othercorpus proper process, concerning custody

and cannot be taken decreeinfants, is anyparamount, away by
v. 16 Pick. 203.of an inferior tribunal. Commonwealth Briggs,

thethat neither of to theis,The result parties proceedingpresent
an absolute to the carecan assert or maintain right permanent

infant who is before court. But itand of the now thecustody
determine, in the ofcourt to exercise a soundis for this judicial

to the welfare anddiscretion, ofhaving regard permanent good
consideration,as a to whose hethe child predominant custody

case mustThe thereforeshall be committed. stand for future
disposition.

SpringAzubah James Woodworth.vs. H.

against guardianan aIn the absence of no action can be sustained toexpress contract,
charge And ifhim of liis ward. he haswith the and educationpersonally support per-

of withoutmitted his ward to remain at his cost in the care and custody another, any
contract for definite of he terminate hisperiod time, personalexpress any may liability

giving althoughthe and that at the timeto for education notice to effect,pay support by
giving notice the ward is sick and unable to be removed.of

to recover the and education of twoContract, for support
theof defendant.wards

court, beforein theAt the second trial of this case superior
Allen, 206, itAmes, after the decision 2 wasJ., inreported


