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which it would be to run cars orimpossible transport passengers
or merchandise from one end to the other it. asAnd itupon
was their to and maintainduty their wholeup road so thatkeep
it could be thus used and the public, inenjoyed by might,they

ofpursuance alterations to which under their charter werethey
besubject, to make therequired whole of such trackconnecting

at their own and therefore itexpense; when is ordered and
made for the common benefit of them and of other it isparties,
reasonable and lawful that beshould torequired contributethey
a fair and of cost;its and this is tojust all whichproportion

are made liable the statute. No contractthey isby violated;
use,isno taken from them for and forprivate none theproperty

without but are;compensation topublic they requiredsimply
their of the ofcost structures toessential thejust portionpay

and which lawfranchise,of their are boundenjoyment by they
Exceptionsto maintain. overruled.

Alger.Howe FrancisSamuel G. vs.

grantorbounding adja-on a the has noas and interest in theland be street,If conveyed
annot amount to covenant that there is suchland so this does adescribed,cent implied

legally out.street laid

a deedin and certain executedthatalleging by byContract,

that theto the the defendant covenantedthe defendant plaintiff,
sides whereason two by streets,was boundedland conveyed

side thereof. The ma-on eitheris no street onlywas andthere
as follows :of deed wastheterial portion

“ ofI,that Francisthese Alger,all menKnow by presents,
ofin considerationSuffolk, merchant,ofin theBoston, county

to medollarsandtwo hundred thirty-fivethousandthree
Boston,of theHowe,G. saidSamuel physician, receiptpaid by

do grant, bargain,is acknowledged, herebywhereof hereby give,
heirsHowe,said and his andunto the assignsandsell convey

byBoston,lot of land in South containing,allforever, that
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and one halfestimation, squarehundred and sixty-twofifty-four
Fifth Street,northfeet, thereon,the bounded bywith buildings

inches; Glover,late offeet six land Stephenwestforty-seven by
wide,one a street feethundred and fifteen southfeet; twentyby

oninches;feet six and east lotby thirty-nine (39),forty-seven
of Associa-Alexander Wadsworth’s Plan Mount Washington

tion Lands, 1839, 618,dated 16th Suffolk lib.Deeds,(seeMay
fol. one feet.”hundred and fifteen),

It in the that the lotwas court soagreed superior conveyed
was of a tract in waswhich 1839 ownedoriginally part large by
the Mount Association, and out intothem laidWashington by
lots streets,and and said thereof made and recordedplan by
them. The defendant never owned the land described as Fifth

“Street, or that described as wide,”a street feettwenty except
so far as he titleacquired thereto the mesneby conveyances

thefrom Mount to him,Association which wereWashington
similar in form to his thedeed to At thesubstantially plaintiff.

time of the defendant’s deed to the the landmaking plaintiff,
called Fifth Street was and used a ofopen as street in front
said lot, and to G. Street, and so continued untilextending the
decision of this court in Glover v. Boston, 282;14 sinceGray,
when it has been shut Glover in front of hisup by premises,
and the access to G. Street cut off. Neither Street norFifth

“ ”the street feet wide has ever been laid outtwenty by public
and there is; no access from the lot toauthority anyconveyed

highway except overby passing private property.
facts,these wasUpon rendered in the courtjudgment superior

for the anddefendant, the plaintiff appealed.
Gray, Jr.,H. for the It is well settled law in thisplaintiff.

commonwealth, and has been court,declared thisrepeatedly by
that a deed land on or a streetbounding contains anby implied
covenant that there is such a street, and foropened adapted
travel. v. Smith,Parker 17 415,416.Mass. Wiley,v.Emerson
10 Pick. 316. v.O'Linda Lothrop, 21 Pick. 297. v.Parker

8 Met.Framingham, Charlestown,267. v. 2 271.Gray,Tufts
v. Worcester,Walker 6 550. This rule is foundedGray, theupon

of the words, andmeaning does not the questiondepend upon
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Thethe street.whether the owned the land coveredgrantor by
hisbut what;is not bywhat in fact he couldquestion convey

the landdeed he title toundertook to If he had noconvey.
the cov­street, onunder the this should not diminish his liability

wasdeed, that thereenant, of hislaw the wordsimplied fromby
Vend.Lincoln, Cush. 212. Sugd.street there. v. 4Baconsuch a

uses words imply­498. A whoed.) unofficiallygrantor(13th
“ Co. Litt.e. dedi.”make them g.is bound totitle good;ing

boundsa deed468, 473. WhenLewis,v. 4Dow384, Gray,a.
isa whichoutlaid plan,a street uponland definitelyupon

thein thedeed, grantorto in the and recorded registry,referred
fullstreet, of theaiscovenants that there permanentthereby

Poole,v.Thomastheout plan.and uponwidth laidlength
v.162. Rodgersv. 9Taylor,7 83. Farnsworth Gray,Gray,

282.Boston,v. 14Parker, Ib. Glover Gray,445.
theBates,S. W. for defendant.E. SewallS. &

inthe defendantseeks toJ. The chargeplaintiffDewey,

existenceas to theof an covenantfor a breach implieddamages
landas boundaries of bystreets described conveyedof certain

defendant, in the deedthe thereof.
is in thea claim descrip-for suchThe sustainingonly ground

asare describedinof the whichtion conveyed, theypremises
‘‘ estimation,Boston,inthat lot of land South containing, byall

feet, withand oneand half squarehundredfifty-four sixty-two
Street, westthereon, north Fifththe bounded bybuildings by

wide,feetaGlover,of south streetland Stephen by twenty
of MountPlaneast lot 39 Alexander Wadsworth’sand onby

TheLands, 16t.h1839.”Association dated MayWashington
laidsuchwere no streets..s, legallythat therebreach assigned
lot,thesides ofnorth and southout, or on theofany right way

above stated.as
the de­deed ofin theterms,is in directThere no stipulation

laid out,streets wereto the that those- legallyfendant plaintiff,
streets con­asof samehe use theand that theshould enjoy

is,,solethe inquirysold to and;himnected premiseswith the
the recitals insuch a covenanthas raised bywhether the law

of the landboundaries conveyed.of thethe description
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If we were to often usedfull the ineffect togive language
ofthe well thecases where owner asthe adjacentgrantor, being

as a has at-land described street as of the premises conveyed,
to his of such street,of thetempted deprive grantee privileges

on 'the street inwe conclude that themight readily boundary
that suchthe case create covenantwould anpresent implied

street was a be used thestreet, to bylegally grantee,existing
and for his benefit.

But a recurrence to those cases what cir-will show under
cumstances such used, and to cases itwas whatlanguage may

beproperly applied.
The case of Smith, 413,Parker v. 17 Mass. is a easeleading

this The there wereupon describedsubject. premises conveyed
as bounded on two sides on The wasstreets. the ownergrantor
in fee of the land that would have formed the twocontiguous
streets. The defendants, who claimed under the deniedgrantor,
the as tograntee the use of theany landrights forcontiguous

“a street or The court that theway. and his heirssay grantor
are from that a orthere is streetestopped denying to theway
extent of the onland those two sides. We consider this to be
not a but anmerely description, covenant that there areimplied
such streets.” We here find the first use theof thatlanguage

”“such a a street is anboundary upon covenant thatimplied
such street exists. It was used in areference to conveyance
where the was the owner of thegrantor land,adjacent embracing
the so called street. It was used in a case of an asestoppel

the and that alone therespects grantor, upon ground grantee
maintainwell his to the maintenancemight and use of aright

street. The remark,further as to the ofexistence an implied
covenant, be to have been topresumedmay reasonably applied
the case there of a the theowner ofpresented, beinggrantor

as street.land described a
310,The case of Emerson v. Wiley, 10 Pick. of likewas char-

acter, and held to bewas the case ofgoverned by previous
293,Parker v. Smith. The case of v. Lothrop,O'Linda 21 Pick.

also the was the of thewas another case ownerwhere grantor
as aland described street.adjacent

VOL. 14iv.
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The v.of this in the case of Parkercourt, as foundopinion
8 267, Charlestown,Met. v.Framingham, no further.goes Tufts

2 272, of sowas also caseGray, another estoppel, properly
but as to anruled, statement im-the furtheraccompanied by

covenant, as found v.in Smith.plied Parker
Without a of the casesfurther or more examinationextended

all thecited the to that in casesit is sufficientby plaintiff, say
cited under of thethis head the was the owner adjacentgrantor

thatland described a street or and thein the asboundary way,
decision of the in various requiredcases favor of the grantees

offurther of the doctrinethan the estoppelnothing application
to the to the ex-them,and those undergrantors, denyclaiming

of the 162,istence street. v. 9 itTaylor,In Farnsworth Gray,
of these caseswas this Noneput solely upon chargeground.

of themthe the an Noneeffect of estoppel.grantor beyond
land de-to in because thehimsought adjacentcharge damages

street,scribed as a not a constituted or becausestreet was legally
the same had been or the use of the same was denieddiscontinued,

ana third under title.the same independentpersonby holding
than this:The earlier be even more restrictedcases will found

such589,v. 4 Mass. this court held that boun-Clap M’Niel,In
to the Inon a no of Un-street way grantee.dary rightgave
a on a181,v. 19 streetStuyvesant,derwood Johns. boundary

fact,laid out in was held notas exhibited buton a notplan, yet
even asstreet,suchto an to have againstabsolutecarry right

case ofhim. In the Mer-the those underandgrantor claiming
YorkStreet, 542,4 the court of New heldcer Cow. supreme

the of the landstreet,that a mere on a in descriptionboundary
ofdid amount to Thesenot an grant way.impliedconveyed,

tohave and would not conform themodified,decisions been
but that modification isdoctrines.on that subject,present legal

Thus in the case ofstated. Lewisthe restricted one already
described as aland2 the472,Wend. whereStreet, adjacent

theownedof theat time by grantor,street was the conveyance
in theremainthe fee wouldthat, grantor,it was held although

in thean easementwould have way.the grantee
Mayorin case of v.thearose LivingstonsimilarA question
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85, in the asYork, where, opinionNew 8 Wend. statedof&c.
chancellor, errors,the the court of thein law wasby sitting

“thestated thus the view for theas most favorable Ifgrantee:
streets, orlots are as bounded these with refer­conveyed by

ence to the which showed were boundedmaps, theycity by
width,streets of a the aacquiredparticular legal rightgrantees

as the to have those streets for theagainst grantor kept open
benefit of the granted.”property

The taken of this in v.view Union Burialsubject Bellinger
135,Society, Barr,Ground 10 is toalike unfavorable the plaintiff.

The whole extent of doctrine,the as established theseby
cases, land,that a of the sameis, a boun-describinggrantor by

on a street or he theif be owner of suchdary way, adjacent
land, is claim,from or actsestopped setting up any doing any
inconsistent with the of streetuse the orgrantee’s andway;
that such heirs,would also to his or those claim-estoppel apply

under him.ing
This seems to be the reasonable and doctrine, and it isproper

not to be extended to a thegrantor merely intending by descrip-
boundaries,tion to fix the and no interest further thathaving

he could convey.
No inexists the a cove-difficulty binding grantor, by proper

nant that there is such a street that shall bestipulating always
for the oftravel, and for use the In the ab-kept open grantee.

kind, insence of some direct of the mere recitalthatprovision
the a one the abuttals,of street as of should notboundary, oper-
ate further an asthan to the and thoseestoppel grantor claiming

him, street,under to the of or or inexistence suchdeny way
manner to inobstruct the the use andany interfering grantee

of the same.enjoyment
But there is in the of the case thatfacts cannothing present

the defendant with madecharge Covenant with hisanyhaving
as to the existence of a street to thegrantee contiguous prem-

ises itunless be the thein of boundaries.conveyed, description
The of the isposition defendant not that of a owninggraAtor
the land aadjacent street,described as and no of estop-question

arises here.pel
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The case fails to show that entered intothe defendant any
covenant that there streets,were such or that the shouldgrantee
have and the use of such andstreets, he cannotenjoy any
therefore be held breachliable in for of such aanydamages
covenant. theJudgment for defendmt.

othersPaul Sears & vs. Rufus Wills.

subjectcargo freighta in the «barterif which is to a lien the anfor express provisionby
largerlading,is delivered the of and the there-billsparty unconditionally, upon portion

knowledge dischargedthe a awith and consent of all is into bound forof, shipparties^
foreign suggestion the theand there no of an to con-lien,is intentionport, rely upon
signee being goodin isthen the lien waived.credit, thereby

freight consigneea lien for is under belief the hisIf the that is and estatesolvent,waived,
to such ofbe this not amount to mistake as todoesproves insolvent, proofsubsequently

the owners of the to inentitle reliefship equity.

defendant, whothat the is adminis-inBill prayingequity,

Wills, bedeceased, decreedthe estate of maytrator of Augustine
due on accountbalance of certainto theto the plaintiffspay

:werefacts agreedThe followingmoney.freight
the owners of the ship1856 the plaintiffs, beingIn October

“ Tuckerman,to Townsend & Co.,Hunter,” chartered herBold
Calcutta,Boston tofor frommerchants, Boston,of a voyage

at of fifteen dollars andBoston, the ratethence to fiftyand
rate on loose orand halfonton wholecents packages,per

“Calcutta,at char-laden on boardon thebroken stowage, cargo
afterten,infive,half in balance days dischargeter onepayable

not toin of charter shipcredit; impairBoston saidin payment
also con-charterfor The partylien onowners’ freight.”cargo

to be ladenor merchandisethe freighta thattained provision
of char-theandbound for the covenants agreementsbeshould

ter party.
did notthe charterersCalcutta, ofthe agentsinOn arrival

account, andthe theironto load shipthink it expedient


