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v, Wright,Nowell & wife

We led towere from these theconsiderations thatapprehend
true in issue had thenot been to mind of thepoint presented

thatand there had a onbeen mistrial. Butjury, consequently
all the evidence do thewe not find thatexamining reported,

ortenant showed offered to that theshow demandant knew or
had notice of the fact that he was theon faithexpending money

aof as to the lines. no foragreement Assupposed request
instructions was made which included the fact of such knowl-

and as it does not that for such instruc-edge, appear any ground
tions existed the it toevidence, is not a sufficient reasonupon

verdict,disturb that the tothe omitted to thejudge explain jury
what would have been sufficient to create an estoppel.

Exceptions overruled.

Wright.Oliver Nowell wife vs.& John

draw-bridge, havinggovernor,A tender of a the a full controlwith salary,appointed by
passing through openingand direction of the allof vessels the and of the of thedraw,

furnishingthe bridge,draw and care of the allthe assistance there-lamps upon necessary
whose it to having regardis nofor, allow detention of due andduty unnecessary vessels,

givecaution for the and who is to bonds to the treasurer thepublic oftravel, required
damagesfor the is inCommonwealth faithful of his liable to aperformance duties, person

injured through regardhis failure to have due and caution for the insolely travelpublic
performing his duties.

against draw-bridgetender of a damagesIn an action the to recover sustained reasonby
regardneglectof his to have due and for performingcaution the travel in hispublic

draw-bridgeof the tender of another keepingthe as to the ofduties, opinion anecessity
lightedgate nightshut and lanterns while the draw is in the isopen inadmissible.time,

to recover forTort to the femaledamages injuries plaintiff
into Charles time,sustained Fiver in the at theby falling night

draw of Warren the of the defend-Bridge, through negligence
ant, tenderwho was the of the underdraw-bridge, appointed

1859, 1856,the of 186, 282,Sts. c. and c. in notprovisions
the and out lanterns thewhileshutting gates hanging opening

draw.
trial in the court, Lord,At the before J., thesuperior plaintiff
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introduced evidence to that the accidentshow occurredtending
under the set and in order toforth; then,circumstances prove
that it was the defendant’s to shut the and outgates hangduty
lanterns, thecalled tenders otherof weredraw-bridges, who

toallowed under that in it istheirtestify, objection, opinion
travel,due theand caution fornecessary, having regard public

to andkeep shut togates them, lanterns,and out whilehang
the draw is in the time.open night

The instructed the thejudge that defendant boundwasjury
to duehave and caution for theregard travel, and to usepublic
such reasonable care as be for thatrequiredmight purpose,
while the was and that fordraw in thisopen, any negligence

he would berespect liable to injuredany person throughsolely
such negligence.

The returned a verdict for the and thejury defend-plaintiffs,
ant alleged exceptions.

Cobb,forM. G. the defendant. The draw-tender is a servant
of the 1856,Commonwealth. 1859,Sts. c. c. No282; 186.
action would lie the Commonwealth. But ifagainst not

the Commonwealth, defendant,then not theagainst against
who is the Commonwealth’s servant. Statutory provisions

tosimilar those which the defendant’s duties haveprescribe
been toheld be not binding upon Whitehighway surveyors.

Crozier,v. Phillipston, 10 Met. 110. v. 17Bartlett Johns. 450
v.Lynn Adams, 2 Carter, 143. Penson,M’Kinnon v.(Ind.)

9 Exch. If the609. defendant was all,liable at it onwas his
bond. The of other draw-tendersopinions were incompetent.

Willey, for theT. plaintiffs.
ItJ. be a delicate if not a task,difficult tomayDewey,

mark with the line of discrimination between theprecision
various classes of orofficers created statutepublic agents by

statute,and duties are bewhose defined who heldby may
case,to in on the forindividuals an actionresponsible injuries

thefrom execution of their official duties.esulting improper
That such officers and have been so heldmany agents respon-
sible, the cases show.adjudged abundantly

Kent,While the inChancelloradmitting general principle,
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v. Crozier,Bartlett 17 would confine450,Johns. the ofright
action to cases where the of the officer are notservices gratui-
tous or coerced, but and attended withvoluntary compensation;

alsoand where the to be is entire, absolute andduty performed
To this we add that the should be aperfect. may duty per-

sonal and not oneone, which he is under butonly obligation,
clothed towith both in the means furnishedability, perform,
to him, and the to act oflegal authority irrespective superior
officers.

element, also,Another to existwhen found in a particular
case, be a circumstance in to anmay controlling respect agent,

that the act of awas misfeasance.namely, complained This
has sometimes been held to rebut a defence of whereagency,
the avoid awould on theparty that heresponsibility ground

a merewas aunder as in Bell v.agent acting superior, Josselyn,
3 309.Gray,

In Bird,Jones v. 5 B. Ald. the837,& commissioners of sewers
were held to a third for an act doneresponsible themperson by
in the of their as statute, itdischarge requiredduty by being

hadfound that acted andthey carelessly negligently, although
care,if had acted with due would not have beenthey they

Smith, 156,v. 2In Hall while toBing.responsible. refusing
found, Best,the defendants the facts there C. J.uponcharge

“ commissioners under an act ofIf orderparliamentsays:
be is notto done' which within the of theirscopesomething

ofor in thatare themselves guilty negligence doingauthority,
do, renderare to themselves liablewhich they empowered they

but are answerable for the ofaction,to an not misconductthey
In ofare to the casesuch as Schinottiobliged employ.”they

thatit held an action on the646,6 T. R. was caseBumsted,v.
officers for a of The de­ministeriallies neglect duty.against

directors of acase the and lot­fendants in that were managers
dutiesand their werestatute,authorized prescribed bybytery

v. 15Crozier, 250,of Bartlett Johns. instatute. In the case an
an overseer of foran individual anaction highwaysagainstby
of thethereof,want repair supremesustained throughinjury

doctrine that anthe broad whereheldof New York injurycourt
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to theof a officer hisis suffered the act public contrary duty,by
theon the casemaintain an action againstparty injured may
de-therenderedofficer, and judgment againstthey accordingly

reversed court ofcase was thefendant. That subsequently by
be-the stated buterrors, not because above was wrong,principle

no suchof of there wascause overseersin the case highways
not clothed with authorityattaching, beingtheyresponsibility

to them.or the absolute required chargewith duty,charged
taken as to thesimilar this wasA view with17 Johns. 450.

commonwealth, and weof in thisacase of highwayssurveyor
he be liablelike reasons it held that notfor was wouldsuppose

the Phil-at of an individual. v.to such an action suit White
lipston, 10 Met. 108.

the nature of theIt becomes to ascertainnecessary particular
anddefendant,office held the how far hisor personalagency by

of,attached in to thereference matter complainedresponsibility
as an thetoinjuryoccasioning plaintiff.

282,c.1856,This office is held under the of Sts.provisions
and the latter of modifies the former. It1859, 186,c. which

that the office is not a merewill be found appoint-honorary
office of elevenservice,ment for but an with agratuitous salary

per annum;hundred dollars that the officer thus hasappointed
full ofcontrol of the of all vessels the draw thepassing through

that the statute that he shall furnish all thebridge; requires
for draw,and such andassistance necessary opening closing

for of ;the all the duties of him and thatrequiredperformance
he the care the andshall have of the lamps upon bridge, per-
form the same.all the labor in In referencelightingnecessary

so far as of theto this the draw wasproper openingagency,
measuresconcerned, thereto,and all in itrelationprecautionary

the thebe seen that defendant had exclusivewill management
and In the of this he not de-direction. wasdischarge duty

the order of a and the means were fur-pendent upon superior,
nished him to the full of histo adequate discharge agency.

toUnder these a attachedcircumstances, personal liability
a dis-him for an to third caused hisinjury person by improper

aof duties. His act not mere naked act ofhis wascharge
VOL. III. 15
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the causeThe the draw was of the in-nonfeasance. opening
isdefendant. It true that itdone theThat act was byjury.

draw, but suchand to the waslawful openingwas proper open
duea manner. That andrequiredto be done in regardproper

the and theof travellers passing bridge,caution for the safety
for their defend-reasonable Theprotection.use of safeguards

beto his in thisant, mayomitting discharge duty respect,by
occasioned actionfor an In anheld injury thereby.responsible

the must beencases,all similar havehim, as in plaintiffagainst
and on his beforeof carein the exercise prudence part,ordinary

can be established.claim for damagesany
that theshown,That the were instructedproperlybeing jury

theto use reasonable care in reference towas bounddefendant
theover and theof travellers whileuponpassing bridgesafety

in this heand forwas negligence respectdraw open, any
to suchbe liable through neg-would any person injured solely

ligence.
as to theof the courtthe liability devolving uponTo rulings

from his and thedefendant, holding exercisingresultingthe
see nowe for ex-of of the draw-bridge, groundoffice tender

ception.
other the bill ofthe presented by exceptions,pointUpon

of evidence of tenders of otheradmission draw-thenamely,
of the ofto theiras opinions necessity keeping gatesbridges,

for the ofout lanterns trav-shut, proper protectionand hanging
time,in the we think thewasthe drawellers, open nightwhile

to sameliable the assuch evidenceerred; being objectioncourt
Lowell, 531,6 Cush. that it isRaymondin v.takenwas merely

draw-tender,to the of therelativeof witnesses dutythe opinions
must be if thesustained, defend-the exceptionsto this pointAs

to have another trial.usefuldeems itant


