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in the made,itcircumstances the when waspartiessurrounding
to lead to an of theinference in favor the claim set up by

For that it have been intendedplaintiff. aught appears, might
asthe for so hethe benefit of theby parties grantor only long

remained the owner of of the land of thatwhich conveyedany
to the a thisformed Howeverplaintiff originally part. may
be, it is certain the tookthat defendant his without anygrant
notice, constructive,either or that this restriction wasexpress
intended the of the This is thefor benefit estate.plaintiff’s
material distinction between the at bar and that ofcase Whit-
ney Union above cited. And it is vital to theRailway, rights
of the because, as the the notstands,case isparties, plaintiff
entitled avail theto himself of the thatequitable principle,
defendant has ataken his estate notice of forwith stipulation
the benefit of the estate now the which inowned by plaintiff,

the be tothe defendant would boundequity grantby accepting
observe. We are thetherefore of that the clause inopinion
deed to defendant,the restriction on thethecreating enjoyment
of his estate, must be aconstrued as covenantpersonal merely
with the havewhich the cannot ask tooriginal grantor, plaintiff

thisenforced in suit. Bill dismissed,with costs.

BrighamJames B. Hawkes vs. & others.Nahum

A under the c. mortgageRev. Sts. a of107, realcertificate, §§ which de-1, 2, upon estate,
mortgageethatclares the entered into the mortgagedand and declaredupon premises,

hearing subscribingin the and enteringof the two at the time of onpresence witnesses,
the that he made mortgageethe thereon tookestate, and thereofentry aspossession

for a mortgagewithin named breach of the condition theof and for the of fore-purpose
closing the followed three under such is notsame, years’ invalidatedby possession entry,

“the omission to state thethat was andby in the absence ofentry open peaceable,”
evidence to the contrary.

equityBill in to redeem land in fromBoston a mortgage
Quinlanmade toDaniel Nahum and himby Brigham, by

Shaw,John W. who entered the totoassigned upon premises
in theforeclose the of whowitnesses,twomortgage presence

36vol. xvi.
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and made oath to thesigned thereof,certificate whichfollowing
“was recorded; We the declare and thatduly undersigned say

on the tenth of A. 1853D. John W. Shaw enteredday May
into and land andthe described inupon buildings mortgage
deed, to which this certificate is attached, ourand declared in

and at the time ofpresence estate,on saidhearing, entering
that he made said thereon and took asthereofentry possession

anamed,within for breach of condition of the saidmortgagee
and for the of themortgage, same.”purpose foreclosing

The case J.,was heard Hoar, and reserved him for theby by
decision of the full court, whose states the facts neces-opinion

to an of thesary of law decided.understanding point
B. Robb,J. for the plaintiff.

Thomas,S. J. for the defendants.
J. The title of the is athat ofplaintiffDewey, purchaser

anat auction sale under an Quinlanexecution Danielagainst
of all his in to redeem the land from aright equity mortgage

Quinlanmade to Nahum and as-by Brigham, by Brigham
to W.John Shaw.signed

This it is the defendants, had beenmortgage, alleged by legally
and to redeemforeclosed, the the same forever barred. Itright

is conceded that it has been thus foreclosed, if the proceedings
in of the facts of theset forth the case are sufficient inreport

law to constitute such foreclosure.
The of amode of real estate isforeclosing mortgage pre-

2.107, 1,scribed the Rev. Sts. c. Instead of a foreclo-by §§
sure an to recover andaction obtain-by instituting possession

a theconditional theuponing judgment mortgage, mortga-
“ andsuit,without such make angee may, open peaceable entry

notthereon, if the or other claim-opposed personby mortgagor
and mode,the such obtained in eitherpremises; possession,ing

for threecontinued shall forever foreclosepeaceably years,being
case,of It is further in suchthe redemption.” providedright

“ deed,a thereof shall be made on thethat certificate mortgage
or the him,and the underpersonsigned by mortgagor claiming

thereafter beand the same shall within recorded inthirty days
the is orthe of deeds where else arecorded;mortgageregistry
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to the shallwitnessesof two prove entrycompetentcertificate
a of the and recordedto beforeand sworn peace,made justicebe

after the in the of anddeeds;registrydays entrywithin thirty
effectual for the mentioned inshall be purposessuchno entry

certificate,a or a insection, unless depositionthe preceding
and recorded in the mannerbe made hereinshallthereof,proof

provided.”
had in fact takenof thisthe mortgage openThat assignee

the afterof mortgaged premises,and possessionpeaceable
foreclosure,the of and heldcondition, forbreach of the purpose

notafter such was controverted;for three entry,the same years
was that a cer-taken and relied upon properbut the objection

recorded. Thenot been made and certifi-hadtificate thereof
witnesses, and wasthe hands of twoundercate was competent

in all full andand recorded. It was respectstoswornduly
“ wasto state that theunless the entryomission opencomplete,

” states theis to the foreclosure. Itfataland thatpeaceable
actualmade an andof the into uponmortgage entryassignee

in their andand that he declared thatland, presencethe hearing
for breach of the condition of thehe took mortgage,possession
of same.for the theand purpose foreclosing

it is that theBut omission of the wordsstrongly urged
”“ inand the certificate are a cer-fatal to it aspeaceableopen

under the statute. It is saidtificate to be theso, because proof
to can be certificate,of such made theentry foreclose only by

that such certificate mustand have its face the statementupon
material tofact anasof give entryto suchevery validity entry,

foreclose the into statedIt is factsmortgage. said that all the
becertificate neithertrue,this beenhavemay and the entryyet

nor be urged,In howeverpeaceable. thisopen itto mayreply
inthe landthat be madeonly that can uponentry lawfully

lawfulof The onlyanother is apossession peaceable entry.
one.to andforeclose is an peaceableaentry openmortgage

“ noThe that104, personRev. declared1,Sts. c. having§
his entrycaseswhereshall into inlands,make exceptany entry

withenternothe shallis and in such caseslaw;allowed by
assumed,beit is tothinkwemanner;”but in aforce, peaceable
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the that the actualabsence of toin the entryproof contrary,
inhave taken was not onestated in this certificate to place

in accordance therewith.law,of but rather wasviolation
suchto state that there was actualthe certificate entryFinding

deed,described in thethe lands and mortgageupon buildings
of thatthere made that thethat a declaration was purposeand

bethis it notto foreclose reasonablywas maymortgage,entry
that the thus made was thatand inferred openproperly entry

and which107,the Rev. Sts. c.and required bypeaceable entry
under the other wehave been authorizedalone would provision

land,entriesin all forcible104,have cited c. uponforbidding
not,it atlaw?cases where an is allowedeven in by Mayentry

be takenof evidence to theleast in the absence contrary,any
admittedthreebeen a Afterto have years’peaceable entry?

be toit not assumedestate after suchthe entry, mayholding
?have been an open entry

andThis of anrequirement, uponpeaceable entryopen
into ourone introducedto foreclose a waslands mortgage, early
record-themuch earlier than thestatutes, requiringprovision

of two witnessesthe certificatedeeds,of ofin the registrying,
for the ofaan made purposesmortgageeentry byattesting

intro-whenhad an originallyIt importancesuch foreclosure.
secured,was to beof such therebyfar as noticeduced, entryso

subsequentdiminished legislationbeen bythat has materially
to foreclose. Suchrecord of sucha entryrequiring public

aninasmuch asnotice,as openrecord is much more effectual
or somethebe made premises,uponand entry mightpeaceable

the mort-ofthetothem, knowledgeof without comingpart
gagor.

has not beencasetheraised inThe question presentprecise
cases, cited theIn the byin case.adjudicated previousany

172,Cush.Rutland, 4v.of Oakhamfor thecounsel plaintiff,
to theisWendell, 357, much effectv. 8 Cush. givenand Swift

theofsource of doingas the proofcertificatestatute proper
of aa foreclosure mortgage.to establishactsof the necessary

ifmade,been dulyof an actual havingThe entryallegation
con-recorded, cannot beandtwo witnessesbycertified duly
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be as tosame would held alsoevidence. Theoraltrolled by
whentheof the acts of makingstatements mortgagee,other

such entry.
thestill is the omission of wordsrecurs,theBut question

“ thecertificate, fatal to foreclosurein theandopen peaceable,”
a caseis it fatal in like theandof the especiallymortgage;

evidence tois no offer of show thatwhere there anypresent,
andand where thethan peaceable,the was otherwise openentry

rests thecontested, but thefact is not objection wholly upon
factthe that anof a certificate recitingwant properalleged

?made theby mortgageeand waspeaceable entryopen
to notice toof certificate is allThe the giveobjectleading

entered for fore-that hasconcerned, the mortgageepersons
ofthe theofand hence theclosure, purposes entryallegation

as anstated tomust bemust be definite and certain. It entry
the datestate of sucha It mustforeclose particular mortgage.

the foreclosurethat at whatall knowmay periodentry, persons
theThebe manner ofwill perfected. upon premisesentering

court,as sanctioned this has not been such as alonemortgaged, by
furnish or to securenotice,to useful result to otherany par-

beenties. Thus it has held that an a onentry by mortgagee
of tractsone two of land embraced in the mort-sameseparate
deed, otheror, words,in an aisgage entry upon any part, good

wholethe land Conant,v.entry upon Bennettmortgaged.
v.Cush. 163. Lennon 5Porter,10 319.Gray,

case as herethe are ofthe courtUpon presented, opinion
the to thethat objection of to thethe certificate assufficiency

to foreclose cannot re-be sustained. caseTheentry present
us to no tofurther, as no arises as the suffi-quires go question
of this certificate to from other sourcesexclude evidenceciency

thisthat was not an and one.entry peaceableopen
the further if the was fore-whetherUpon question, mortgage

closed, such has been waived the foreclosureforeclosure and
the the thatcase,we with whoconcuropened, judge reported

the to establish to the fore-evidence fails any agreement open
closure, or facts in soto show which would law operate.any

Bill dismissed.


