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and the law, and ofdamage, against peace said com-dignity
monwealth.”

The defendant, found moved in arrest ofbeing guilty, judg-
“forment, the reasons: 1st. Because the indictmentfollowing

is defective in forth that an assault and wassetting battery
1860,committed 20th when in fact all our laws have beenMay

andre-enacted went into June 1st 1860. 2d.operation Because
indictment set forththis does not what law of this common-

violated,has been and there iswealth no stat-generalexisting
ute to assault and 3d. Because thepunish any simple battery.

of the court are creatures of the stat-superiorjudges general
noand have common lawutes, it isjurisdiction, except given

commonwealth,the court of this and that limited toby general
state J. overruled the motion, and theBrigham,practice.”
defendant appealed.

Bradley, proA.A. se.
S. II. for thePhillips, Commonwealth.(Attorney General,)
By sufficient,the Court. The indictment is and sets forth

words, thein and law ofpunishableoffence apt proper byan
thein force at the time indictment wascommonwealththis

of the court,of which thetried; and judges superiorandfound
the transaction ofof Suffolk for criminalin the countysitting

in arrest overruled.Motionfullbusiness, had jurisdiction.

LynnAttorney Eastern District vs.theforDistrict

Company.Railroadand Boston

an informationbe restrained upona nuisance mayor oferection continuance publicThe
either exof the Commonwealth,officeror other lawgeneralthe attorneyin byequity

arelation of personthe privateor uponofficio
of turnpikean companyand a director incorporatedof the superintendentThe testimony

to be constructedtrack abouta horse railroadto effect thattheotherand of one person,
leav-ofon the side the road,turnpikeagreement with the company,an turnpikeunder

isas theof such width turnpike company requiredroadthe travelleding unobstructed
ato and nui-the travel publicanbe obstruction publicwillmaintain,charter toitsby

beingthethatthe company,to turnpikeovercome presumptionis not sufficientsance,
fora fit will nottravel,in conditionmaintaining their road publiccharged withlawby
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acts which will interfere with and obstruct nor warrant a court ofit; inpermit equity
restraining injunction layingthe of the track.by

of a track for a horse railroad over a agreementroad,The construction under anturnpike
athe whose charter contains awith company, by restrictionturnpike corporation,

“ rightfar as relatesmaking so to the to construct theit void said road in townany
act has been the injunc-until the will not be restrainedaccepted by selectmen,” by

a nuisance in a town traversed thetion as thebecause select-by turnpike road, merely
not themen of the town have charter.accepted

Information theequityin district for theby attorney
eastern district, at the relation of the selectmen of the town
of to restrain the defendants from a track for aSaugus, laying
horse railroad within the limits of that town.

The information that the defendants werealleged incorpo-
rated the of 1859,St. 202,c. with to construct,by authority
maintain and use a railroad from North Chelsea to Lynn, pass-

over the Salem and Bostoning through Saugus, andTurnpike,
and over such streets and as thethrough andhighways mayor

aldermen and the ofselectmen the cities and townsrespective
that the fifteenthmight designate; section ofby their charter

“it was declared that this act shall be void, so far as relates to
the to construct the said road in either ofright said towns and
cities, unless the same shall be theaccepted selectmen ofby

orsuch towns the and aldermen ofmayor such cities respec-
” that the selectmen of; had nevertively Saugus thataccepted

theact; that defendants were about to a track inlay Saugus
and Bostonon the Salem a establishedTurnpike, public way by

for the accommodation oflaw the and that the;public digging
of the soil and other andup obstructions to theinterruptions

travel, for the and thetrack,public necessary track, whenlaying
beconstructed, would a nuisance.public

The answer of the defendants, the oath of theirupon presi-
dent, admitted the truth of ofmost the statements in the infor-
mation but under; andjustified withproceedings agreements

and Bostonthe Salem in accordanceTurnpike Corporation,
the conferred thewith defendants theirupon char-authority by

that the andter and denied construction of; their tracklaying
interfere with the travel or be a nuisance,would public public

of the inthat the court had caseor jurisdiction equity.
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Hoar, J.,the before it that the SalemAt hearing appeared
a constructed andBoston was road maintainedand Turnpike by

and1801, 63,established c. hada St. not beencorporation by
a that the defendants’laid out as railroad trackpublic way;

to be constructed under an between themwas andagreement
the side of and on a levelthat with thecorporation, by turnpike

limits ofroad, not it within the nocrossing Saugus, crossing
fourand feet in width of theleaving twentypublic highway,

unobstructed,of the andtravelled couldpart turnpike entirely
andbe finished in a that the wasfortnight; turnpike company

charter to a more thannot its maintainrequired by roadway
The tofour feet in width. evidence offered showonlytwenty

of bethe intended acts the defendants would a nui-that public
a director of thewas the of thesance testimony superintendent,

roadwitness,and one other that the turnpiketurnpike company,
and that the of theteams,usedwas layingheavyconstantly by

in-the road and woulddefendant’s track makewould muddy,
it. The casetravel overtheterfere with and obstruct public

of the full court.for decisionwas reserved the
cited Gen. Sts.relators,andW. informantBates,S. for the

Common­May, 336;v. 5 Cush.Attorney14, 18; Countyc. §
230 Goddard;5 Mass.Ins. Co.v. MarineUnionFirewealth &

Woodward,v. 4Smithett, College3 Dartmouth125;v. Gray,
175 Mur­Wilkinson, ;16 Pick.v.Wheat. 636 ; Commonwealth

vCommonwealth455;Met.Commissioners,v. 12ray County
Broadway Rail­v.Grew54;2Railroad,LowellNashua Gray,&

256.1857, c.435;1854, c.341;23 Law Sts.road, Reporter,
citeddefendants,for theShattuck,G. O.P. W. Chandler &

DeGex,3Co.v. GasGeneral ConsumersAttorney Sheffield
286,Beav.London, 8v.Attorney General304;Macn. Gord.&

v.Ripon167;v.Attorney Aubyn,General St.287; Wightw.
Shattuck, 35v.Graves333;Hobart, temp. Brougham,Coop.

371;Ch.2 Johns.v. Utica Ins. Co.AttorneyH. 257 General;N.
v. Bar­98;12 Pet.Canal, Cummingsv. AlexandriaGeorgetown

v.a;924 Commonwealth2 Jur.rett, ;10 Cush. 186 Story Eq. §
Quincyv. Bridge239;13 WilliamsGray, HinghamEssex Co. &

12.62,Sts. c.Turnpike, 341;4 Pick. Gen. §&



3451860.OCTOBER

RailroadBostonv. & Company.District Attorney Lynn

orof theTheBigelow, attorney general,C. J. authority
totheto government,officer representother law empowered

aandin to prevent publicrestrainfile an information equity
bein Itbe establishedto well England. maynuisance seems

the ofor relation personseither exhim, officio,done uponby
of the bill andin matterthehave an interest subjectwho
decree which isbe thewhose bymay protectedprivate rights

Dan. Ch.of a 1on the public injury.sought mainly ground
3 921,1858. Jur.Eq.Pract. 11. 3 Dan. Ch. Pract. Story §§

v.Attorney305. General926. v. Sparrow,Kerrison Coop.
v. 3Forbes,GeneralAttorney3 Wils. Ch. 87.Johnson, Myl.

the earlier casesin some of thisCr. 133.129,& Although
in recentexercised, itwas practicejurisdiction sparingly yet

toresorted asseems to have been more frequently affording
to seeNor are we able thata convenient remedy.and speedy

exists to this method of andserious objection reachingany
a nuisance. it a nuisance which is threat­restraining public By

be arrested,ened or in can which cannot be doneprogress by
law;at an is more in itsinjunctionproceedings complete oper­

ation, because it future acts as well as restrainsprevents pres­
and itnuisances;ent affords a more and immediateprompt

could be obtainedrelief than other aIt is thereforeby process.
if exercised with discretion withinand confinedsalutary power

reasonable limits. Those limits arel court ofwell defined. A
interferewill not to restrain a nui­by injunctionequity public

sance unless the existence of the nuisance is establishedclearly
full and evidence. If the isupon satisfactory proof conflicting

and to thethe uncertain courtdoubtful,or theinjury public
will withhold its v.Ripon Hobart,interposition. Coop. temp.

and333, 3 K. Attorney& 169. General v.Brougham, Myl.
DeGex,Gas Consumers Co. 3 Macn. & Gord. 639.Sheffield

3 Jur. 924 a.Eq.Story §
'We have theconsidered case made relatorsthecarefully by

in of the for relief contained in the and arebill,support prayer
that there isof no substantial forclearly opinion ground asking

for the of this court. It is not that theinterposition alleged
ordefendants intend threaten to in,construct their road upon
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or or theacross common street in town ofany highway Sangus,
without the of the ofselectmen that town as re-permission

1 1859, 202,of the St. of c. which thequired defendantsby by§
are information,the answer and itincorporated. By proofs

that to construct their track over andappears propose onlythey
the Salem and Boston a road constructed andupon Turnpike,

maintained a authorized thatforcorporation dulyby purpose,
care,and law with the and suitablecharged by safety repairs

road, itof said so that be in a fitcondition formay always pub-
Itlic travel. also that the defendants are in theappears acting

theirconstruction of track with the and assent of thesanction
in a intoaccordance with contract whichcorporation,turnpike

of ahave entered with that in pursuancethey corporation power
to 3 of act To thethem the aforesaid.expressly granted by §

ofexercise this the consent or sanction of the selectmenpower
Thereof not is no therefore forrequired.the town is ground

inthe acts of the defendants arethe that any respectposition
toare we able see in theor Norunauthorized illegal. anything

to that construction of thetends showevidence which proposed
road create serious or con-over willrailroad said anyturnpike

to travel therein. Inor obstructiontinued hindrance public
to the the reasonableevidencethe absence of contrary, pre-any

is officers of the willthat the turnpike corporationsumption
assent to orand will not permittheir anyduty,legalperform

which willbe done the defendants seriously interruptact to by
use the roadtooccasion turnpikeor incommode havingpersons

condi-to a and convenientare bound in safewhich keepthey
before usevidence toThere is nofor travel.tion certainly

inference thator to lead to thethis anyovercome presumption
the defendantsor will be committednuisance public wrong by

themand conferredthe upon byin exercising rights privileges
the thecase therefore as nowcharter. presentedtheir Upon

dismissed, prejudice.must be withoutorder Information


