
JUNE 1860. 459

Lee v. Welle & another.

the other If Pendleton is that hisparties. apprehensive rights
be the decree,affected final he is at tomay protectby liberty

therein,them a to andsuit,thisbecoming appearingby party
if he shall see fit. Decree accordingly.

F. Chamberlin, for the defendant Pendleton.
T. forWells, the plaintiffs.

Horace C. Lee Johnvs. Wells & another.

judgeA of and while out of the forprobate which he isinsolvency, county commissioned,
has no to receive the anof insolventauthority debtor for the benefit of the in-petition

allegationssolvent decide that the of thelaws, are and a warrantdirectpetitioner true,
againstto issue havinghis and if factestate; the of the warrant been so issued is made

groundthe of a motion to proceedings meetingdismiss the at the first of andcreditors,
judgeis set forth the as of his this court proceedingswill vacateby part therecord,

the of a creditor in underupon St o. 18.petition equity 1838, 163, §

Petition equityin to this court, under 1838, 163,St. c. 18,§
a creditor of Daniel of to set asideby Strong Springfield, proceed-

in under a warrant issued theings insolvency ofby judge
and for the ofprobate insolvency acounty Hampden, upon
of for the benefit of thepetition insolventStrong laws, which

was received the and the warrant issuedby him atjudge by
Boston in the of for whichSuffolk; reason, beforecounty the
return of the warrant at the first of creditors, themeeting

moved to dismiss thepresent petitioner in insol-proceedings
and the found the facts above stated to bevency; true,judge and

ordered them to be made of record,his but overruled thepart
motion the that the didupon notground irregularity appear
on the face of the warrant.

Leonard,N. A. for the petitioner.
Bond,E. W for the respondents.
J. The court are all of that the acts ofHoar, aopinion

of and done out ofjudge probate the forinsolvency, county
which he is commissioned, in the of an insol-receiving petition

debtor,vent that true,the facts therein recited are anddeciding
a warrant to issue his arethereupon estate,directing against
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unauthorized law, and anot valid foundationby for subsequent
in the settlement andproceedings of the insolvent'sdisposal

estate. His and are limited toauthority jurisdiction that county.
The truth of the averment in the that debtspetition, the due

thefrom amount theto sumpetitioner entitleto himnecessary
“to the the law,benefit of insolvent must be made to toappear

the of 1838,satisfaction” St. 163,c. 1. Thethe'judge. §
case does not therefore come within that class of incases which
the act to be done is nature,ministerial in its likesubstantially
the of writs,blank and the like, which are issuable asissuing
of and do not orrequire decision theright, any adjudication by

Haven,v. 3Haskell Pick. 407. v. Colden,magistrate. Jackson
Cow.4 266. v. Humphrey,Jackson 1 Johns. 498. An equally

decisive test theof of the which theinvalidity proceedings
seeks set aside beto found in the madepetition may provision

1856, 284, 5,the St. of c. for the case of the absence ofby §
the In such a thecase, vests theinjudge. jurisdiction judge
of an but his must be exercisedcounty; authorityadjoining

thewithin in which the case arises.county
it on ofBut is behalf the thethaturged respondents, pe-

tition and warrant on their record isface, thebeing regular
to beconclusive, and not controlled evidence.subject by paroi

is,answer to this that however it be ifThe suggestion might
or at athe were later ofquestion presented collaterally, stage

beforein the case us the facts have been setthe proceedings,
of and as a of thetheforth probate insolvency partby judge

the was taken at the earliestrecord; possible period;objection
in issue the andthisand petition puts directly regularity validity

in the mode statuteprovidedthe expressly byof proceedings
18.1838, 168,c.St. §

before theis, that the ofproceedings judgeOur judgment
furthervacated,be and alland proceedingsinsolvencyprobate

be Decree accordingly.warrantunder this enjoined.


