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v. Babbitt.Williams

GeorgeTheodore D. Babbitt.Williams H.vs.

tojustify goodsA cannot the it was his resheriff attachment under a writ which dutyof
showing althoughturn it not return ainto without that has washe so returnedcourt, it,

ble before this action was commenced.

Bristol for the act oiAction of tort ofthe sheriffagainst
his in mesneondeputy process againstcertainattaching goods

French,Gustavus title. Writunder the claimedwhom plaintiff
dated 21stMarch 1857.

The defendant to thecontended that the conveyance plaintiff
was fraudulent and void of French;as the creditors andagainst
at the trial atBristol, 1859,in offered in evidence thetermApril
writ of attachment was returnable inFrench,against (which
June with the officer’s return stated thatthereon, which1857,)
he attached the on on the1857,the 17th March andgoods of
28th of said March, avirtue of warrant of issuedby insolvency

ofthe Bristol,for the of tookby judge insolvency county pos-
session of said and in themdelivered intogoods, May following
the of the ofat a court insol-possession assignees appointed

held’on the return of the warrant.vency day
The defendant’s counsel said he did notthat theproduce

writ from the of the itclerk, and that it hadcustody appeared
never been entered in andcourt, there was no evidence that
it had been toreturned court the return and theitself;except

that itplaintiff wasobjected inadmissible in evidence and
afforded no Soar,But it to bejustification. read,J. allowed

afterand a verdict for the the todefendant, case thereported
full court.

C. I. Reed E. L. forBarney, the plaintiff.8f
W. W. Orapo, for the defendant.
This case was decided in June 1860.

J. TheHoar, doctrine is wellgeneral established, that if a
sheriff seizes under a itgoods writ which is his to return,duty

nohashe justification unless he that Brittondischarges duty.
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488,Cole,v. C. andGovett,1 408. Shorland v. 5 B. &Salk. 8
D. R. 261.&

thisIn case the action was before the writ wasbrought
thereturnable, and the attachment was dissolved by proceedings

in considera-before and thesethe return day; uponinsolvency
it thetrial,tions was at the that the return indorsed uponruled

fullwrit examina-But,constitute amight uponjustification.
erroneous,tion, we are all of the that this wasrulingopinion

a trial beand that new must granted.
officerIf the action had been theagainst attachingbrought

thea trial had before the writ which he made attach-and upon
returnable, of his returnment was his the writ withproduction

hesufficient,it be because is the custodianwouldupon proper
if,of of alluntil return Sothe theprecept day. by agreement

hereturned,the had not beeninterest,in writ might jus-parties
it.without returningtify

8,24 Pick. which seems at firstThe case of v. Holden,Wilder
of thethe and in somerule,inconsistent with reasoninggeneral

be can beso,of court sus-thecontained in the mayopinion
That anwas actiona just.tained distinction obviouslyupon

the defendant forof thefor a malicious plaintiff byprosecution
defendant, cause,to showthe crime of The probablelarceny.

officer,of anoffered evidence of attachment property bythe
and of a secret tak-ofit the a receiptor;who intoput custody

thetheof it of plaintiff,from the receiptor bypossessioning
It is that de-before the return of the thewrit. very plainday

ofto the couldfendant’s cause believe larcenyplaintiff guilty
■the of theaffected, subsequentnot be in neglectway, byany

muchwas as a factattachmentofficer to return the Thewrit.
returnedwas afterwardsthe writat time he acted,the whether

or not.
somewhat similarmade,bedistinction would uponaPerhaps

officer aof anthe holding pre-betweengrounds, responsibility
that of ato and whosereturn,fail personwhich he shouldcept

into aid him the ser-commandassistance he should lawfully
cited, and invice. In v. above variousCole,Britton English

cases, athe difference in this between sheriff and hisrespect
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and Fall River Railroad Company.others v.Lane & Old Colony

Theassistant, bailiff or isofficer,inferior recognized.expressly
ob-is not underhas of the and thereforewrit,bailiff no custody

it.to returnligation
6v.bar of Butterfield,The case at differs from the case Russ

actioncase thein the fact that in that242, againstCush. only
theofreturnnot after the daythe officer was commenced until

on whichbefore the writthis commencedwrit, while in it was
But principlereturnable. uponattached wasthe wasproperty

officer,Thematerial. bycircumstancedo not think thiswe
of a defence whichhis himselfwrit,to return deprivesfailing

made trial granted.otherwise have available. Newhe might

Colony FallPeter and RiverLane & others vs. Old
Company.Railroad

athe are and with all the inferences whichWhen facts in a case the evidence,undisputed,
to estab-jury rightly law,as of havecan draw from does a matter any tendencynot,it,

judgeit the of thea the islish essential the maintenance of action, dutytoproposition
jury.so to instruct the

cargoes the a railroadSeveral their owner wharf ofof deliveredcoal, uponby corporation,
were carried and at the of destination unladen,over their placesuccessively railroad,

in on of theassorted and the owner’s servants bins the landby corporation,deposited
adjoining and to thethe and carried deliveredowner’s away purchasers byland, portions

to became when the forbade thefrom time until heowner, time, insolvent, corporation
freight wharfage.taking without of the andof moreany coal, payment unpaidaway

wharfagethethat a lien which for andthe had the coalBold, corporation upon remained,
freight cargoes.of all the

Replevin of five Writ dated Novem-hundred tons of coal.
ber defendants,17th 1857. a theAnswer, in asspecial property

carriers,common a in atunder lien for Trial Plymouthfreight.
1859, J.,term before made theHoar, whoMay reportfollowing

thereof to the full court:
“ coal dealersinIt evidence that the wereappeared plaintiffs

receive coal fromin and had been accustomed toAbington,
defendants,over the the forrailroad of freightBoston paying

ofand a ahundred,cents a deductionquarterfive with twenty


