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when shall arise on thecan be best determinedhowever, they
them weat the trial. Without deciding definitely,testimony

bein wouldthe mode whichhave indicated they probablyonly
isthe contract not so uncertainsolved, in order to show that

be enforced in a court ofand it cannot law.insensible that
Exceptions sustained.

Crafts & othersP. Crafts ChesterRoswell vs.

me of an to whom a in is referred withoutsuit orderreport auditor, equity any special
agreement but notor as to the effect of his is conclusive.prima evidence,report, facie

“mortgage mortgage bearingA described the debt as two evennotes, datepromissory
for the one in 1852 and the other insum of five hundredherewith, dollars, payable 1853,

” beingand the notes referred and identi-with interest to be to, producedpaid yearly;
werethat the notes evidencewere for five hundred dollars each. competentfied, Held,

mortgage, against mortgagor, whoto the as the or one the ofpurchasedexplain equity
mortgage to bothwith notice that the was intended secure notes.redemption

halfto his of thetenant in of real estate two,One conveyed paid purchase money,common,
mortgage thejoined in a note and to secure of theand with his cotenant otherpayment

mortgagee.the land to theand afterwards released his interest in that hisHeld,half,
claiming notone under him with notice of the could redeem theor facts,cotenant,

paying mortgage.the amount of theestate without whole
mortgagejoint and themin common of land made a one of after-Two tenants thereof,

mortgagee, ofwards Released his interest to the who made theimprovements partupon
knowledge mortgagor. in to thethe of the other On a bill redeem,land with equity by

assignedassignee of the the court ordered that to be to him on which nolatter, portion
had been made.improvements

equity to redeem land in from aBill in Easthampton
the defendantsDewey, J.,beforeAt the hearingmortgage.

auditor, the case had beenthe of an to whomintroduced report
order of thereferred at a term without any specialprevious

his Theeffect ofof as to report.court or partiesagreement the.
the to con-offered plaintiffdeclined to hear evidence byjudge

and all otherand reserved this questionstrol the auditor’s report,
court,the fullin the case for the considerationof law arising ofx
primasaidterm,at this held that waswho, after reportargument

facie, but not evidence.conclusive
andthe samebefore judge,then hadAnother washearing
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atto the full court at the termreported Springfie.H,ensuing
theThe conclusions of fact court arrivedat which the upon

are stated inevidence their opinion.
Max.S. Broom’s ed.)T. for the cited (2dSpaulding, plaintiff,

b,1016712 & 1 2 onseq.; Eq.Greenl. Ev. 297—301; Story §§§
3Boyd,v.note; Maine,v. 21 BorstHaines, 126;Spring&

Farquar,v.Co.Sandf. Ch. Richmond501; Trading Manuf.&
1, 4; 107,cl. c.89; 28-30; 74,8 Blackf. Sts. c.59,Rev. c. §§§

;223 v.13-16, 18, Wyman7 Cush.19, ; Brown,29 Adams v.§§
4 526.Hooper, 141; Thatcher,v.Grover2 Gray, Gray,

defendants,ChapmanR. A. C. for the cited Rev.Delano,&
107,Sts. c. v. 14 Ves. Wendell v.29; 519;Clarke§ Grants

Rensselaer,Van Johns. Ch.1 6 Johns.344; Barker,Storrs v.
1 39, 742,Ch. on 2166; Eq. 388-391; onStory Eq.Story §§§§

750, 781, on877; 2, 11; Eq.c. Fonbl.Drewry Injunctions, §
1,c. 7.§
Dewey, J. The in is ownerthis bill the undisputedplaintiff
a mort-of of an in landsof certainmoiety equity, redemption

defend-P. C. to theSnow andJosephgaged by ClappGeorge
ants, their the of 1849.executed on 19th Julyby mortgage

ofThis of summade thewas to secure themortgage payment
ofdollars,one the athousand one half of considerationbeing

ofmade the to the themortgagorsconveyance by mortgagees
in 1851,same land fee. on the of25th byClapp September

his deed of and to therelease mortgageesquitclaim, conveyed
on the 9th ofall his interest in the and; JulySnowpremises

in the1853 interestreleased and all his premisesquitclaimed
thethatthe title plaintiffto and it is thisplaintiff; through

andwhat termsis,seeks to this bill. Thesupport uponinquiry
heconditions redeem estate ?themay

auditor,an andThe case ofcomes before us theupon report
thesuch additional as was taken upontestimony subsequently

court,order of the and is be in connectionwhich to considered
the recordwith the of the itauditor, not shownreport being by

beshouldthat the had that the auditor’sparties agreed report
taken and ofused as a statement facts.

secured1. The first is to the amountas byraisedquestion
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this thethe contained in mort-mortgage. Taking description
“deed isalone, it thus: Whereas the saidgage P. SnowJoseph

and C. have made. and executed twoGeorge Clapp promissory
notes, even date for the of five hundredherewith, sumbearing

onedollars, in 1852 and the in-1853,other in withpayable
beterest to contended,It is on the of thepaid yearly.” part
that the entire sum or amount of the notesplaintiff, two is

five hundred dollars, and that theonly be re-mortgage may
deemed that sum thewithby interest.paying accruing

That such was not the intention of the cer-parties is-quite
tain, and we bethink, considered as establishedmay, properly

the facts shown in the case. The notes referredby to are pro
duced, and their shown uncontrovertedidentity evidence,by

that of Snow, one of theincluding are formortgagees: They
the sum of five hundred dollars each. Snow testifies that he
informed the before he his inplaintiff, pm-chased right equity,
that these notes duewere and Theunpaid. plaintiff admits, in
his own that Snow told him there weretestimony, two notes
of five hundred dollars each included in the mortgage.

The evidence offered this is notupon point asincompetent
to the of thecontradictory express language but ismortgage,

well authorized to render the same more thecertain; notes be-
toreferred in the and iting shownmortgage, thatbeing allfully

— Snow in' the first andinstance, theparties beforeplaintiff
—his knew the actual amountmaking purchase of the notes

to in andreferred the securedmortgage thereby.
2. next insistedIt was that the .notes,two being signed by

andthe two Snow andpurchasers andmortgagees, theClapp,
defendants taken a release and fromhaving quitclaim Clapp,
the could be to one halfrequired of theplaintiff only pay
amount of the debt secured the to entitle him toby mortgage,
redeem. But this cannot be maintained, inasmuchposition
as a titledefendants,the' as to holdpriorhaving mortgagees the

until the sum secured the ispremises by mortgage paid, may
title,insist such and decline in theupon prior aiding redemp-

thetion, tenant of a of the toleaving availmoiety redemption
of his ;dimself and also for the reason,furtherlegal rights thai
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for theis shown in the case that these two notes wereit wholly
hadsole as between andSnow,debt of Snow Clapp. Clapp

irrespectiveor his of thesecured part purchase money,paid
ofmereand, that,of as to he was thethe suretymortgages,

it suffi-that the caseWe think from the evidence inSnow.
fact,of thisthat the wasappears plaintiff fully apprisedciently

Snow’sthe onand must have understood that notes were given
foraccount, and his of the Suchportion money.purchase

case,the notSnow,the under shouldplaintiff, holdingbeing
to the indebtednessbe redeem without entirepermitted paying

hisSnow,of secured the The orby mortgage. mortgagor,
one,in case there is must the whole liabilitypayassignee,

re-be allowed tothe before he willcharged upon mortgage,
the otherhe showdeem, requiresunless can that partyequity

tothereof, of his con-reasonto abate some liabilityportion by
thetribute to the of same.payment

3. The further in the case arises theupon peculiarquestion
ofof as to of the title thecase,facts this the nature respective

and the that have been made theparties, large byexpenditures
defendants in and othererecting buildings making improve-
ments a Theof the plaintiffupon portion mortgaged premises.

a decree,asks for naked to thehim redeem mortgage,permitting
and to hold his in the ininterest its improvedpremises present
state, to the Aswithout therefor.contributing expenditures

and rulethe is thatbetween mortgagee mortgagor, undoubtedly
character,of a limited and thoseexpenditures only very appar-

to the and continue itsrequired preserve produc-propertyently
at cost andtiveness, are to be made the theby mortgagee

this toBut case is differof the supposedmortgagor.charges
of beencases, the havingfrom redemptionequityordinary

Snow and asheld the plaintiff’s grantors, Clapp,originally by
before thecommon,in and the defendants mak-tenants having,

thethe interest inof acquired equitying expenditures, Clapp’s
and asThe defendants had the older better titleof redemption.
theof entire and alsothe subsequentlypremises,mortgagees

theof of the interest heldtitle a mortgagors.acquired bymoiety
the circum-the moreBut defendants uponparticularly rely
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stances these as the same tvattending expenditures, showing
have been made with the concurrence extent,of Snow to this
that the to be thereon to bewas advancedmoney expended

the and thedefendants, remuneration therefor to beby obtained
out of the of the ofsales theproceeds thusproperty improved,

not to be aand on the Snow.personal charge mortgagor Upon
the whole evidence before us, we think it appearssufficiently
that this was so understood and acted theupon by parties then
in interest. Snow was at this time the exclusive ofowner the

estate,interest in the claimed thenow The defend-by plaintiff.
ants had made an for the foreclosure of this onentry mortgage
the 23d of 1851. TheSeptember the titleacquired ofplaintiff

onSnow the 9th of 1853, and knew, or had fullJuly opportu-
know,to as to those before henity made hisexpenditures, pur-

thechase all houses been; erectedhaving on the beforepremises
the date of the to the Snow. Theconveyance plaintiff by
auditor finds further that the evidence before him heupon was
satisfied that Snow communicated to the the facts asplaintiff
to the the and thatexpenditures Snow had noby mortgagees,
claim to benefit from the thus erected theany buildings by

unless he should choose to contribute his sharemortgagees,
for them.towards The therefore has notplaintiffpaying any

inSnow,than reference to the of thisgreater rights redemption
from the held the defendants. Theproperty mortgage ques-by

recurs,tion therefore Had Snow the' to redeem theright prem-
ises without his share to themortgaged, contributing payment

or someof these limitation whichexpenditures, may reasonably
the defendants for the made them ?secure Inexpenditures by

of the the to redeemcourt,the uponopinion present application
it is to such condition inthis propermortgage, impose granting

as andsame; as theserequirethe betweenequity justice may
parties.

hadIf the elected to contribute to theplaintiff payment
to the extent of hisof the interest in the lands,expenditures

that be a suitable mode to effect this But thismight object.
desired ithim,not and to the court thatbeing by appearing

a of the be to themade,partition premises giving plain-may
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of the lands which notiff his in that uponportionmoiety
defendants, tothe thehave been erected rightbuildings by

made, suchbe to aredeem will for'makingsubject provision
of the estateand to the his portionpartition, assigning plaintiff

exe-toof and theout such requiring parties respectivelypart,
intocute all deeds to each other to such partitioncarryproper

effect. Decree accordingly.

James Caldwell vs. Nathaniel Dickinson.

“ concerningof to theBonds submission arbitration recited that had avisendifferences
“(described,)that of D. whichmatter C. demands of certain tracts ofpossession land,”

alleges D. hasC. without law entered and disseised and still withholds the pos-upon C.,
concerningsession thereof from which all the samedifferences and demands thehim;

” giveagreed to and that the should deeds accord-have refer; stipulated partiesparties
ing matter sub-that it with sufficient clearness that theto the award. appearedHeld*

the claim of one of certain land withheld from himmitted was to theparty possession
the and that the difference the concerned the truebetweenother, parties boundaryby

adjoiningof their lots.line
“ D. thethat an award that the north so between 0. and shall beHeld, line, called,also,

hearing,'’line established the of as exhibited him at the and describedsurveyby R., by
was ain the award metes and courses and sufficient determinationdistances,by bounds,

of the whole matter submitted.
recitingthat such award was not invalidated that the submission be-wasHeld, also, by

tween B. and C. of the one and D. of the other.part
Awarding groundwhich it is the of the arbitrators to is no fordo.costs, beyond power

refusing of the residue of the award.performancespecific
to theA bill in lies execution of a deed of an awardequity compel land, ascertained, by

agreedarbitrators the to their ad*of settle the line betweenupon by parties boundary
joining belongto to thelands, plaintiff

to a submission bound arbiThe themselves to the award which certainparties perform
“ writing concerningtrators should make and in under atheirpublish hands,” boundary

line in The arbitrators executed a as an and read it to thedispute. award,paper par
signedand and delivered an statement of the acthereof to with oralties, copies them,

tuai and that it and that if itwas uncertain whether the awarddecision, expressed it,
did it would be afterwards amended so as to to their intended decisionconformnot,

thewhen mistakes should be ascertained of the Theanby surveyor. partiesinquiry
then and the chairman of the arbitrators afterwards learned from the sur-separated,

that the agreedline which had in theon was not statedveyor they correctlyactually
accordinglyand amended the had the awardaward which he butaward, retained;

Held,again.-was not to the signature,other forarbitrators norpresented republished.
that would not enforce the th*either of the amended or cfequity specific performance,
original award
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