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Charles Harriman John Harriman.vs.

largerMceiving sumand satisfaction of afrom a debtor a sum in full settlementof money
giving the rest.and a in bar an action to recoverdoes notdue, receipt full,

agrees will raisea creditor with a to his that if heIf his man unabledebtor, debt,poor pay
and him a it in full and the debtor raisescertain less he will receivesum,pay satisfaction,

borrowing collecting,that it in bank which are andsum and and notes, paidby pays
givenin the main-received as and a full of all creditor stillmoney, receipt demands, may

tain an action for the rest of the debt.

Action of contract a for recoveredupon judgment $140.03
in 1839. Answer, accord and satisfaction.

At the trial in the court of atSuffolk Novemoersuperior
“term 1858, the defendant offered evidence that in 1842 the

that if theplaintiff defendant,agreed who was then andpoor
unable to would raise and thepay, the sum ofpay plaintiff

dollars, hetwenty would receive the same in full settlement and
satisfaction of said and that the defendant didjudgment; by

andborrowing the amount incollecting named, bankprocure
andnotes, the same to the thepay whichplaintiff, plaintiff

received in full settlement and satisfaction of said judgment,
‘and the defendant thegave Boston,following receipt: August

8th 1842. Received of J. Harriman dollars in full of alltwenty
demands of whatever name or nature to this date.

”‘ Charles Harriman.’
Abbott, J. ruled that such settlement and did not con-receipt

stitute in alaw valid accord and satisfaction, if the bank notes
were received and as andpaid so instructed themoney, jury,
who found their verdict thefor for theaccordingly plaintiff

claimed,amount the sum of dollars. Thededucting twenty
defendant alleged exceptions.

A. Scudder,H. for the defendant. 1. The doctrine anthat
to receive a smaller sum ofagreement in full settlementmoney

and satisfaction of a sum due, andlarger freely understandingly
into,entered and afterwards executed in faith on the debt-good

or’s of the sumpart by payment in accordance with theagreed
is not a valid accord andagreement, satisfaction, has never beer
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been incident-be hasto the of Itdeclared law Massachusetts.
inandto, technical,referred and unreasonableally pronounced
in283. It is2 Met.violation of v. White,faith. Brooksgood

sense and com-morals,violation of commonpublic policy, good
mon law.

of thecase,Pinnel’s 5 be foundation117,Co. seems to the
court.doctrine, but the thewas not there beforepoint really

was as doc-The case decided on the and so far anypleadings,
Sutton,declared v. 5trine was is adverse to the Fitchplaintiff.

East, a the232, ;followed wasPinnel’s case decision plead-upon
considerationthat not of itself a validwasings part payment

saidand,for a release of same courtbalance;the- as theparoi
v. on theEast,in based390,Steinman 11 wasMagnus, precise

terms of the case but areserved, and if the hadevidence gone
little further it have altered Those andwould the decision.
kindred cases were of orsatisfaction and an accordpartial

—the amountagreement differingconcerning remaining unpaid
casefrom a of accord and satisfactionwidely properly pleaded

and which is the substitution of athe newproved, by parties
in the entire oldof and aplace one, subsequentagreement per-
executionformance, and satisfaction of the new agreement by

debtor.the
an accord and issatisfaction,Such pleaded, binding.properly

Ev. 291 v. 7 Wend. 301. TarverFeeter,2 Greenl. a. Brown§
Rankin, Harrison,3 2Reynolds,v. 210. v.SilversKelly, (N. J.)

a is a waiver of orsubstitution, executed,275. Such barwhen
to the contract 1 Greenl. Ev. 303. Dearborn v.original §

Maine,Gross, 7 Cow. 48. v. 25 450.Cooper,Richardson Mun­
Perkins, 9 9 Cush.Doane,v. Pick. 304. Holmes v. 135.roe

”“rule a tender in full is based aThe invaliddeclaring upon
of the same 2 Greenl. Ev. 605. Woodrecognition principle. §

Hitchcock, 20 v.v. Wend. 47. 8 Car. P. 259.Hawkins,Sutton &
v. Thorley, Dickerson,8 Car. P. 573. v. 2& PeacockHastings

Car. P. 51 note. The to& law also therelating recognizesgifts
An is isnull, but a executed irrev­giftprinciple. executory gift

v. 7Pearson,ocable. Pearson Johns. 26. v.Martrick Linfield,
Heathorn,Pick. 326. in v.J.,21 Thomas 2 B. C.& 481Holroyd,
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notes,bankinwas madecase theBut in this payment2.
his de­of wholein full settlementreceivedthewhich plaintiff

in law.satisfactionanda valid accordThis constitutedmand.
in full satisfac­TheEast,v. 11 390. receiptSteinmcm Magnus,

for a smallerthirdof athe debtor of the note persontion from
v.Brooksand satisfaction.is due is a accordthansum good

76.20Hitchcock, KelloggJohns.Boyd2 283. v.White, Met.
notes,arenotesRichards, Wend. 116. Bank promissoryv. 14

Commonwealth,8 Mass.v.and notes of third Brownpersons.
Carey,v.Coates, 537. Commonwealth9 Mass.Perry v.64.

receivedweresuch notesdoes it that49. Nor matter2 Pick.
as money.

a mandefendant wasthat the poor3 It further appeared
defendantif theand unable to that the agreedplaintiffpay;

to receive thedollars,raise the sum ofwould and twentypay
and thatdemand;of hissame in full settlement and satisfaction

andthe defendant did raise that sum collecting,by borrowing
andand it to received it asthe who agreed, gavepaid plaintiff,

the a full. This takes the case out of thedefendant inreceipt
Heathorn,v. v. v.rule. Steinman Thomas BrooksMagnus,

aboveWhite, Richards,v. and v. cited.Boyd Hitchcock Kellogg
Tuttle,v. 12 Met.Drake, 1 Car. P. 557. TuttleWelby v. &

Hinckley Arey,v. Pick. 274. v. 27Bartlett,554. Reed 19
Maine, 362.

Smith,W. H L. for the plaintiff.
J. The rule of law which was to theDewey, presentapplied

case the court is betoo settled to to allwellby superior open
those considerations which be itif were a newmight urged

That the of a less sum in thanquestion. acceptance money
due beis cannot a satisfaction, and notactually will operate

to the debt,whole the creditor toextinguish although agreed by
is,be received that condition, as we a correctupon understand,

of the on thelaw v. White,In Brooksexposition subject.
it283,2 Met. was so assumed and stated theupon authority

of the cases there cited and commentedadjudicated upon.
to refuse to effect to a dis-Although apparently unjust give

or accord andcharge, satisfaction, and madefreely voluntarily
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the a lessof sum wasupon thanpayment due, itactually yet
stands the same theupon which we enforce-principle denyupon
ment of a topromise where such has beenpay promisemoney

and made, but considera-freely withoutdeliberately any legal
so,tion. wouldThis be the contract had all the for-although

of amalities note value received.promissory acknowledging
theBut rule of awhile has that the smallerprevailed payment

besum cannot as a satisfaction for a the courtspleaded larger,
have been to confine its to cases withindisposed operation fully
the of want of consideration. if beprinciple Hence, payment
in a manner tocollateral the as if it beoriginal obligation, paid
before the or be made a out of his orday, by stranger money,

of athe note third a issmaller sum thanperson, paidby though
debt,amount of the such receivedsum,the thus in ofdischarge

demand, a valid ofthe is thewhole whole.discharge
case,of this character exists in theIf presentexceptionany

ruleotherwise,avail the the mustdefendant;it should general
a full ofbe here. in all demands is notapplied Giving receipt

evidence of actual of asdemands;conclusive such suchpayment
are to and be controlledreceipts explanation,always open may

oral evidence.by
The of the which the defendantagreement plaintiff, upon

satisfaction,sustain defencerelies to the of accord and was
“an that if thendefendant,the who wassimply agreement poor

toand unable would raise and the the sum ofpay, pay plaintiff
dollars, samehe would receive the in full ofsatisfactiontwenty

the This was an tojudgment.” merely agreement accept
in full of a for adollars much Itsum.judgment largertwenty

the case the of awas of less sum ofexactly acceptance money
than was due. The in bills was,bank asactually payment

the atreated in and must so becash, held.by parties, payment
v. 158. noBlake, 1 Met. It was of thePhillips part agreement

a,the that if themade would lend defend-plaintiff, strangerby
fullhe would receive that sum in of thedollars,ant twenty

is the case to thatNor there in show thejudgment. anything
theknew that of had been bor-any portionplaintiff money

”“a The defendant to raiseof third was therowed person.
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than that hemoredollars. thisBut nothingimplied,twenty
own Heit, it from his funds.to or obtaincollectproposed

does im-debt, that notthe butunable to wholepaywas
or raise that sumdollarstoan payinability twentyport

Exceptions overruled.his own resources.unon

Winthrop Chenery & another.William BarkerW. vs. S.

givenalleging that it was for anan answeran action a undernote,In upon promissory
illegal that it in renewal of a note sothe defendant show was madeconsideration, may
given.

Answers,of contract a note.Action upon promissory
consideration, to wit,the note forthat was for angiven illegal

sold to the defendant Barkerandspirituous intoxicating liquors
violationin of law. At the trial in the court of Suffolksuperior

term 1857,at ruledJ. that under these answersHuntington,May
defendants could notthe introduce that thisevidence note was

in renewal of two former notes themade consideration of which
and soldwas theliquorsspirituous intoxicating illegally by

ato Barker. The defendants submitted to verdict forplaintiff
andthe plaintiff, alleged exceptions.
for theRipley,E. defendants.

for theW. cited c.1852, 312, ;St. 18Brigham, plaintiff, §
Weeber,v. 3 ; Valley263 v. MohawkMulryRundlett Gray,

5 541.Co.Ins. Gray,
The note isJ. consideration of the in suitillegalMetcalf,

infact on the defendants avoidancethe substantive which rely
312,1852, 15,the act c.action;of the and practice (St. 18)§§

fact,that thatit to the admission of ofproofmakes necessary
and set it in their answers.should forthclearly preciselythey

Tinkham,2Ilsley,v. 521. v. 6Granger Gray, Gray,Bradford
the in the case494. This have anddone; questionthey only

allowed,been in of theiris, whether should have proofthey
ato evidence that the note asanswer, introduce was given


