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14 149,N. H. as well a-s the sound of theupon application prin-
of lawciples relative to thecontracts,such that indorser of an

instrument in the form of a innote, mer-payablepromissory
orchandise articles, and therefore is notspecific not negotiable,
theto same as that of of asubject the indorserliability nego-

tiable note, cannot be on for itsand calledpromissory pay-
ment in the default of the tomoney upon maker hisperform
contract on demand, even immediate of that de-noticethough
fault have been to him.may nonsuited.given Plaintiff

Franklin Leach wife vs. Olive M. Fobes.&

agreement concerningof an made aSpecific ofperformance compromise, upon controversy
the of a inquiringwill inbe without into the ofvalidity will, decreed equity, adequacy
the consideration.

An a bill inoath to is no evidence in avoidanceanswer under of matters or r tequity of,
allegations.of hearingthe the the issue of fact.of anresponsive to, bill, upon

agreementAn to real estate to willand transfer shares in beconvey specificallycorporations
both theenforced in as to real estate and the shares.equity,

equity forBill in The billspecific performance. alleged
Fobes 1855,died on the 22dthat Isaac of theJune leaving

defendant,his sole and theandheiress,female plaintiff daughter
his thather on the 9th ofwidow;stepmother, April preceding
an be will,executed instrument to hishe had purporting giving

realof his and to defendant,most the theproperty, personal, pro-
which,visions of as the then believed,and now andplaintiffs

reason to werebelieve,had about undue influ-good brought by
overence exercised him in his last illness while he wasand very
and themind,weak in and tothereforebody plaintiffs objected

as will;its his that while the was onprobate probate pending,
1855,the and3d of the defendantJuly plaintiffs compromised

the the will asmatter that of the to themprovisionsby agreeing
aside,should be set and the testator’s shares cor-estate,real in

theand other be divided betweenpersonal propertyporations
to anfemaleand thedefendant agreementplaintiff according



5071858.TERMOCTOBER

v.& wife Fobes.Leach

toofferedthethen thatseal;executed them under plaintiffsby
makeand totheir of conveyancestheperform part agreement

theit,to and requestedand transfers to the defendant according
femaleto thedefendant to theto agreementconvey according

and otherestate, stocksthe rest of realthe testator’splaintiff
the con-tobut defendant declined acceptthepersonal property,

executeor toand transfers tendered theveyances plaintiffs,by
herself.any

will;The of theanswer under oath admitted the making
that the tes-denied the other andbill;of the allegedallegations

tator that their1822;married the defendant in joint industryby
heand most the of whichofacquiredfrugality they property

died toseised and and she contributed it;possessed, largely
that the homestead was that in his willunproductive; making
he was ofone,uninfluenced and made it hisby*any deliberately
own free did believe thatwill, and the knew it and notplaintiffs

could break or defeat he her a beforeit; that told fewthey days
his death that he had made for her in his will,good provision
and was afraid that Franklin Leach would make her a great
deal of trouble, and she must to Aretas Fobes andgo Benjamin
Keith for advice and assistance; that on the 2d of sheJuly
called on Aretas Fobes to take her to the court, and heprobate
then, and Leach herafterwards, each told that wouldLeach
break the forwill, Aretas knew to do that she wasit;enough

to theinduced in the bill withoutsign agreement alleged any-
been said or to her about several matters con-havingthing by

tained it, consideration,and or thewithout adequatein any by
artful and of the and of Aretasimproper management plaintiffs,
Fobes, who to be her friend, and theirpretendedfalsely by

combination, and false andunlawful fraudulent thatpretence
established,the not bewill could and with the intent of entrap-

her into a surrender of of the herping part property given by
will,the and shewhile was their threats and declarationsby

disturbed in her mind and to understand ordisqualifiedgreatly
do and believed the thenbusiness, not to be bind-paper signed

one,until a was and each had andsigneding duplicate party
the never or thatdelivered;was on oragreement completed
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15th ofabout the 1855 she called on the to seeJuly plaintiffs
which she had on it told themand, read,the paper signed, hearing

that she did not know that it contained the mentioned inthings
that she had never and treatit, to such shouldagreed any things,

null and and she afterwardsvoid,it as set the thatwill;up
offered,court;the in the that no evidence waswill probateproved

influencedexisted, to that the testator wasand none show unduly
will; onthe that the thein groundmaking plaintiffs appealed

“ mind of the tes-undue used thethat there was influence upon
will,” toin of said but failed theirtator the prosecutemaking

thecourt;and the affirmed in thiswas thatprobateappeal,
so notand andwas unjust oppressive,imperfect,agreement

and com-full,that had aand the adequateplaintiffsbinding;
at law.remedyplete

termfiled a and atThe plaintiffs general replication, May
defend-theissues were submitted to a whethertwo1858 jury

and whetherexecuted and delivered theant agreement;signed,
and falsefraud,was impositionthe procured byagreement

theiroí the orthe agents.on plaintiffspartrepresentations
caseand theissues;for the on bothfoundThe plaintiffsjury

full court.to thewas reported
2,1 Atk.Stapilton,cited v.Stapiltonfor theAmes,E. plaintiffs,

Barlow265, note;in &Tudor’s Lead. Cas. Eq.2 White &and
;272 Cush.Allis v.270; Billings,4 Met.Ins. Co.v. Ocean

231;22 Pick.Flint,v.227;Eccl. Clark1Chester,v. Hagg.Ross
v. 1 Sim. &Adderley Dixon,;3 Cush. 130Brown,v.Andrews

276, v.280, cited;caseson &Willard607; Eq.Stu. Duncuft
Fisher, Gex Sm. 11;v. 2 De &Shaw189;Sim.Albrecht, 12

Rothschild,v.Price, 310; DoloretGex Sm.3 De &v.Wynne
Pusey, 273;1 Vern. NutbrownPusey v.590;Stu.Sim. &1

3 P. W. 390 FellsCookson, ;v.Somerset163;10 Ves.Thornton,v.
B3 Ves. 16Davis,v. &Read, 70;3v. Ves. Macclesfield

cases251—253,311, &35, 38, 69,37,Perf.onBatten Spec.
cited.

750;2 ondefendant, cited Eq.for the StoryB. Sanford, §
2, 3;cited in notescases275, &Amer.Vend. ed.)1 Sugd. (7th

260, cases255, 259,in &Cas. Eq.Tudor’s Lead.White &2
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Cann, 1cited 1 v. P; Lynn, 381;Mechanics' Bank v. Pet. Cann
W. v. Y. & Col. Exch. Gordon727; Collett, 238;Marshall 1
v. 18 Ves.Gordon, Horner,3 400 Cadman v. 10 Cler­; ;Swanst.

1mont v. Jac. & Walk. 112.Tasburgh,
Bigelow, The isJ. set out in the bill of a natureagreement

is towhich entitled the favor at the hands of a court ofhighest
It is the result of a of a contro­equity. family compromise

which had arisen between the atheir law and the deviseeversy
testator,a hisof and free at timetheconcerning sanity agency

of his last will. Such aremaking contracts not against public
theOn as contribute to thepolicy. contrary, andthey peace

of families and to the ofharmony prevention litigation, they
will be in without an into thesupported equity inquiry adequacy
of the consideration on which are founded. Stapilton v.they
Stapilton, 1 Atk. 2. Naylor Winch,v. 1 Sim. & Stu. 565. West­
ley v. 2 Dru.ley,West­ & War. 503.

There is in the towhich tends show thatagreement,nothing
its fulfilment and execution the defendant wouldcomplete by
be orinequitable with onoperate her. Nor are therehardship

facts disclosed in the bill and answer, which lead toany justany
inference that there was omission to discloseany material facts

inthe matters or that theconcerning wascontroversy, agreement
entered into under or mistake on themisapprehensionany part
of ofthe defendant. The thefinding jury distinctly negatives
all fraudulent or unfair the or either ofpractices plaintiffsby

the andthem in defendant to execute deliver theprocuring agree-
answer,ment of Averments in the notcompromise. responsive

bill,to the in the or new matter in avoid-allegations upsetting
the case made theance of must beby plaintiffs, supported by

otherwise, cannot be in on theproof, regardedthey adjudicating
atof a an issue of fact. It ishearingparties uponrights only

denies in the billwhen the defendant under thatoath,allegations
of toanswer, evidence,the in the absence is deemed be conclu-

We see no sufficient reason in of the aresive. facts whichany
admitted,or to us in from theduly proved justify withholding

the relief which ofseek, on the wantplaintiffs groundthey any
of equity.
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Nor have we doubt as to of the to askthe plaintiffsany right
inthe enforcement of this a decreefor contract chancer)by

The at law is not and Theadequate complete. agree­remedy
ament is not one for the transfer shares inof corporation merely.

orIt is a contract also for the of a certain rightconveyance
estate, is forinterest in real which an specificsubjectappropriate

theto decree thatin The court hasrelief equity. jurisdiction
toshall beis the of theland which subject conveyedagreement

relief for this of the con­and, as it;the will partplaintiffs give
of thetract, it also entertain wholewill agreement,jurisdiction

sharesthe transfer ofand enforce the other stipulations respecting
ofbill, insteadnamed in thein the incorporated companies

therefor an actionover to seek histhe byremedyturning party
theare decisive as tomore recent authorities quiteat law. The

theof to decreeof a court specific perform­chanceryauthority
com­stockthe transfer of shares inof a contract for jointance

that theitin cases in which appearsor corporations,panies
ofnumberand thefixed at a certain amountisstockcapital

Shaw v.12 Sim. 189.Albrecht,v.is limited.*shares Duncuft
596.Gex, Macn. Gord.11, and 5 De &2 Sm.De Gex &Fisher,

without21 ButKenward, deciding3 De Gex Jon.v. &Cheale
for the solebe purposecana suit in supportedwhether equity
in a wesale of sharesfor 'the corporation,a contractof enforcing

inbe enforcedan equitysuch maythat agreementare of opinion
• realtransfer ofthe sale andforof a contractit forms partwhen

the land asoffor theis conveyanceand the suitestate, brought
Decree accordingly.of the shares.as for the transferwell

* Allen,7 371.Taft,Todd v.See


