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Greenough v.& others Turner.

GreenoughJames & others vs. Robert R. Turner.

”“join"wifeA does not accordingin the deed of of a to St. 1851.homestead,conveyance
c. 340, inserting signing§ 6, her in the final of the andby simply name clause anddeed,
sealing it.

entryWrit of to as inwhich,foreclose a givenmortgage,
evidence at the trial in thein the of common wascourt pleas,

“common form of a Knowdeed of allwarranty, beginning,
men these that of Charles-by I, Turner,R.presents, Robert
town,” clause,and in his alone until the lastname throughout

“ I,which was in thethese whereof saidwords: In witness
Robert R. have here-Turner, Turner,and W.wife, Pameliamy
unto set our hands of in theand seals the fifth Novemberday

of our Lord one.hundred andyear eighteen fifty
“ Turner,Robert R. [Seal.]

”“ P. W. Turner, [Seal.]
Before this made, the defendant a.nd hiswas wifemortgage

had executed and arecorded a deed of the as home-premises
stead, 1851,to andthe St. of c. the defendantpursuant 340;

thethat because the wife hadinvalid,wasobjected mortgage
not ofin the the of 6 thatjoined within meaningconveyance, §
statute.

“Mellen, ruled, trial,But of the that ifC. J. for the purposes
‘ Turner,’the found that whose name onP. W.jury appeared

and wrotedeed,said the of the that shewas wife mortgagor,
her name asand executed the deed it there purportsmortgage
to ofexecuted,have been written in formand that was point
a sufficient her husband,in the deed with thejoining mortgage

to defeat the homestead title.”mortgagor,
returned a the and defend-The verdict for thejury plaintiffs,

ant termwhich were at October 1857.alleged exceptions, argued
defendant, Bank v.A. for citedQ. Griffin,J. the Agricultural

Rice, Wood,9 Mass. v.225; Ware, ;4 How. v. 218 BruceCatlin
Chace,542 2 383.;1 Met. Richards v. Gray,

aF. for the There sufficient execu-Jacobs,B. wasplaintiffs.
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340, 6,1851, c.oftian of wife the St.the deed the toby satisfy §
actunder thatthat no landof exemptedproviding conveyance

“ deed ofshall be in the convey-valid unless the wife joins
11ance.” that the wifeThe intended requirelegislature only

should In the ofknow that a caseher husband made ueed.
dower, the Mass. Ord.statute an release. Col.requires express
1641, Sts.Anc. Chart. W. Chart. 304.3,99. Prov. St. 9 Anc.

37,1783, c. 7.5; 1823, 146, 60,c. 2. Sts. c. FowlerRev.§ § §
v. 7Shearer, Mass. 20. 13Lamprey,See also v.Leavitt
Pick. 382. In Richards v. 2 the wife’s nameChace, 383,Gray,
did not in 542,the deed. v. 1 theWood,In Met.appear Bruce

was of the wife’sconveyance own land and interest.
J. aThis is writ of to aforecloseentryMetcalf, mortgage,

made defendant,the of his wasestate,homesteadby which
1851, 340,St. c. from sale or on execution.exempted, by levy
is,And the whether his in the deed of mort-question wife joined

within the of statute,the sixth of thatsectiongage, meaning
“which declares that no husbandthe ofconveyance by any

as aforesaid, law,shall be valid in unlessexemptedproperty,
■wife in the deed ofthe join conveyance.”

The are ofcourt that wifethe defendant’s did notopinion
deedin the of within the of the“join conveyance,” meaning

statute above cited. That statute a debtor’s home-exempted
stead from sale or on execution, and that the ex-levy provided

should death,continue afteremption his for the benefit of his
andwidow until his child should befamily, oneyoungest twenty

of and until the death of his Theage, widow. sameyears pro-
1855,vision was made in St. c. 238. And both thesethough

statutes were 1857, 298,St.repealed c. there was aby yet proviso
shouldthat such not affect that have beenrepeal rights mightany
thoseunder statutes.acquired 1851, 340, 6,St. c. whichBy §

in force when the made,was to the wasmortgage plaintiffs
and on which this case bemust decided, this ofright exemption
from sale or on execution notshall be defeatedlevy the hus-by
band’s of the homestead,conveyance unless his wife in thejoin
deed of The manifest thisconveyance. is,intent of section
that the wife’s in herright homestead,husband’s like her right
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estate,to bedower in his not barred or defeated the actshall by
act,of her in that herhusband, without her concurrence by

or deed executedsuchrelinquishing right,releasing by jointly
dower,with How, then,him. is a wife barred of inby joining

1697,a statute ofdeed of his lands ? The (Anc.provincial
Chart. 1783, 5,and the the37,St. of c.304,) recognized power§
of a inwife to bar herself of dower her husband’s lands or tene­
ments, him in a sale or thereof. Butwith mortgageby joining

realthe mere of her and seal to his deed of hisadding signature
estate, her,or ofwithout of releasewords_any conveyance by

barred her of dower. was held undernever Itright always
that, such she must notstatutes,those to bar right, joinonly

ofhusband, a deed theher in bywith conveyance, executing
contain ofdeed, deed, executed,that the so must wordsbut apt

and that the court could nother,or release inquirebygrant
husband,in the deed with her ifher intention ininto joining

the deed itself. v.manifested Catlinthat was notintention by
Curtis,v. 13 Mass. 223.220. LeavittWare, 9 Mass. Lufkin

Cutler,v. 18 Pick. 11.13 Pick. 382. Learnedv. Lamprey,
Owen, Maine,v. 94.Mason,4 273. 25Hall v. StevensSavage,

elder statutes wasThis of the intoincorporatedconstruction
statutes,of the revisedof 7 of 60 which enactsthe c.provision §

ofbar her“a married woman dower inthat may right any
husband, theher with him inestate by joiningconveyed by

same,the and therein her claim todeed releasingconveying
is that the construction,it our which wasdower.” And opinion

1783, as to aof 1697 and wife’s her­to the Sts. barringgiven
in one of hera life estate third husband’s landsof a toself right
with in a salehim ortenements,and by joining mortgage

340,of 1851,be to 6 St. c. as to her bar­thereof, must given §
to a life estate in the whole of his home­aherself of rightring

a home there theirof a tohis children right duringandstead,
under which thedeed of plaintiffsThe conveyance,minority.

thein because wifelaw,not valid grantor’sclaim, is therefore
383.Chace,v. 2that deed. Richardsdid in Gray,not join

case,of unlesstrial this thebe a new plaintiffsmustAnd there
nonsuit.elect to become
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The in 1857, 298, to con-provision tends,St. c. 7, perhaps,§
“firm our ofview the :aslaw. That section is follows Any

the husband, made, or hereafter to beheretoforeconveyance by
made, of validaforesaid, shall be inasany property exempted
law to defeat the interests of in suchthe and childrenwife prop-

she therein for the of hererty, joining toreleasing rightpurpose
a homestead in said manner inin the same which aproperty,
wife now release her estatemay of dower in the real ofright
her husband.” inNew trial this court

Charles Coburn vs. Eli P. Parker.

judgment againstthe of and theon aOpon recovery note,principal surety prin-promissory
gave a note to the who hadindorsed it discounted and thecipal surety, it, pro-applied
to judgment. payingceeds the of the The nvt the second note atpayment principal

(whichgivingthe it paid)amaturity, third note madesurety paid he afterwardsby by
himself and indorsed the that the of theby principal. could recoverHeld, princi-surety

amount rightthe of the second and that his hispal note; to do so was not affected by
having said thebefore third note fell due that he did not whether second noteknow the
was of value.any

to assignedA whom the maker of a has bondsurety note a for a deedpromissory may, upon
obligedbeing to the recover the amount of from a in thethe notepay note, party,prior

of enforcingabsence evidence that he diligence anythingcould due have obtainedby by
the bond.

J. The in between thepointsMerrick, partiescontroversy
casein this are in relation ofto factchiefly questions involved

in the issue. The isaction the as indorseebrought by plaintiff
of a note made the and Peirce,defendant Milopromissory by
who therein and Franklin Coburn tojointly promisedseverally

him or order in four months after date eleven hundred dol-pay
valuelars for leceived. The admits the dueanswer execution

noteof the but that; it was not transferred oralleges indorsed
afteruntil it was overdue and dishonored that it; was forgiven

no benefit nor forto, value received the defendant, butany by,
for the accommodation of that it has in factmerely Peirce;

if notor,been that for its waspaid; paid, security payment
Coburn,to Franklin who the consentafterwards, withoutgiven


