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Holmes ». Greene & others.

CuarrLeEs J. Houmes vs. Caester W. Greene & others.

A citizen of Massachusetts, removing with his family to another state, and retaining no
dwelling place in Massachusetts, though retaining his place of business here, and intend-
ing to retain his domicil here, and to return at some future indefinite period of time has
no domicil in Massachusetts.

Action oF ToRT against the selectmen of Fall River for 1853,
for refusing to receive the plaintiff’s vote at the annual election
for state officers in November of that year. Writ dated May
29th 1854,

At the trial, the defendants admitted that the plaintiff had all
the legal qualifications of a voter, except a domicil in Fall
River, and that was the only question submittted to the jury by
Bigelow, J., who reserved for the consideration of the full court
the question whether a verdict for the plaintiff could be supported
upon the following evidence :

The plaintiff had been a resident and voter in Fall River for
ten years prior to the 6th of May 1853, and on that day removed
with his family from Fall River, across the line of the State, into
the town of Tiverton in the State of Rhode Island, a short dis-
tance from his former residence, and there continued to reside
until June 1854, when he returned with his family to Fall River,
where he has since resided ; and during the whole time his office
and place of business continued in Fall River. At the time of
his removal to Tiverton, the house in which he had been living
had been sold by the owner to one who wished to occupy it
himself; it was somewhat difficult to obtain good tenements
in Fall River for families of the number, ages and station in
life of the plaintiff’s ; and the plaintiff made unsuccessful efforts
to find a house, before removing to Tiverton. On his removal
to Tiverton, he gave notice to the selectmen of Fall River, and
to the selectmen of Tiverton, that he was about to remove to
Tiverton for a temporary purpose, and intended to retain his
domicil in Fall River. At the meeting in Fall River in Novems
ber 1853, he requested the defendants to restore his name to the
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list of voters; furnished them with satisfactory evidence of his
legal qualification as a voter in all respects except residence ; and
referred them to legal authorities upon the question of his right
of suffrage, which the defendants thought did not support his
claim.

J. 8. Brayton, for the defendants.

C. 1. Reed, for the plaintiff; cited Sears v. Boston, 1 Met. 250;
Blomchard v. Stearns, & Met. 298; Harvard College v. Gore, 5
Pick. 370.

Bieenow, J. It was conceded, at the trial of this cause, that
the same evidence which was submitted to the jury, was offered
by the plaintiff to the defendants, acting as selectmen of the
town of Fall River, at the time he applied to them to bave his
name placed on the list of voters in November 1853, The case
was therefore tried according to the rule laid down in Blonchard
v. Stearns, 5 Met. 298. The only question which now arises
upon this proof is, whether it sustains the claim of the plaintiff,
that his legal domicil was in Fall River in the autumn of 1858,
and that he had a right to vote there in the annual election of
that year. We think it very clear that it does not. This case
differs from any other which has heretofore come before this court,
involving a question of domicil. Six months before the time
when the plaintiff claimed a right to vote in Fall River, he
had removed thence with his family and all his household
goods to the town of Tiverton, and there hired a house, in
which he lived. All the outward indicia of inhabitancy pointed
to Tiverton as his place of residence. The whole case of the
plaintiff therefore rested on the fact, that at the time of his re-
moval he declared his intention to be to remain in Tiverton
only temporarily, and to refurn to and retain his habitancy in
Fall River. If this evidence be sufficient to sustain a claim of
domicil, then it must follow that a mere naked declaration of in-
tent to reside in a city or town from which a party has removed,
without any proof of other facts with which such intent can be
connected, is adequate proof of inhabitancy, under the Constitu-
tion and laws of this commonwealth. This cannot be so. It
is true that, in cases where the domicil of a party is in issue,
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evidence of his intent may have an important and decisive bear-
ing on the question, but it must be in connection with other
facts, to which the intent of the party gives efficacy and signifi-
cance. Such is the case where a person has two dwelling
houses in different towns, in each of which he lives with his
family an equal portion of the year. Harvard College v. Gore,
5 Pick. 370. So, too, where a citizen leaves the country to be
absent abroad for purposes of business or pleasure, for an indefi-
nite period, still retaining his house and furniture in the place
of his previous residence. Sears v. Boston, 1 Met. 250. " But
no case can be found where the domicil of a party has been
made to depend on a bald intent, unaided by other proof. The
JSactum and the onimus must concur in order to establish a domi-
cil. Harvard College v. Gore, 5 Pick. 370. The latter may
be inferred from proof of the former. But evidence of a mere
intent cannot establish the fact of domicil.
New trial ordered.

Ira Barrows vs. Luraer V. BeuL.

The publication, by a member of the Massachusetts Medical Society, of a true account ox
the proceedings of that society in the expulsion of another member for a cause within
its jurisdiction, and of the result of certain suits subsequently brought by him against
the society and its members on account of such expulsion, is privileged; although it
speaks of the expelled member as ¢the offender,” and remarks that “the society has
vindicated its action in this case, and its right to act in all parallel cases.”

Under a declaration which alleges the publication of a certain “libel concerning the plain-~
tiff,” but contains no innuendoes, colloguium or special averments of fact to connect the
publication with the plaintiff, if no evidence is offered to connect him therewith, except
the publication itself, the question, whether the publication refers to the plaintiff, is for
the court, and not for the jury.

Acrion oF TorT for a libel. 'Writ dated March 1854, The
declaration contained two counts, in one of which “the plaintiff
says, the defendant caused to be published, of and cuncerning
him, in a certain magazine called the Boston Medical and Sur-
gical Journal, a false and malicious libel, a copy whereof is an-
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