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Judge, v. others.&Fay, Taylor, Administrator,

P. Taylor,Samuel P. of Probate, vs. JeffersonJudgeFay,

& others.Administrator,

An administrator with the to his first for awill annexed be inprayed allowed, account,
“ ” “legacies,certain sum retained to and in his forsecond sundry paypay account,

includingments as stated in credit inthe last a sum all the items ofmade, account,”
judge ofthe first account. that the theallowance of these accountsMeld, severally by

obligationthough discharge of thelegatees,with the consent of did not thetheprobate,
legacies accordingadministrator’s bond to the the will.topay

toliable be soldto an executor or the owners of real estateMoney paid administrator, by
suchlegacies charges, in order tohim for the of and sale,payment preventby debts,

of the to bejudgethe is assetswith of the of estate,approbation probate,especially
it to thefor and as assets: and for a failure to payment'accounted appropriatepaid

and his sureties arelegacy executor administratorof a to one of such the orowners,
on bond.liable in an action the probate

in the sumbond,aof contract penalAction upon probate
1848,on 19th of Jeffer-executed theof September by$10,000,

annexed ofthe will Jonasadministrator withson Taylor,Taylor,
sureties,other defendants as his and con-and theas principal,

other63, 2, 8,Sts.as Rev. c.ditioned, amongrequired by §§
“ and the will of thelaw,administer to toto accordingthings,

chattels, credits,and and thetestator, all hissaid goods, rights
be sold thereal estate that forall theof may paymentproceeds

shall at time come to thewhichdebts or anyof his legacies,
or to the ofadministrator, possessionof the said anypossession

on the 29thaction wasfor him.” This broughtother person
ofof the for1852, judge probate,authorityof bySeptember

and sole issue of thethree minorof the daughtersbenefitthe
his father. Thewho died before breachFrederick,sontestator’s

failure to to saidwas thethe declaration payinassigned
of thedemand, bequeatheda $600,legacy byupondaughters,

as the declarationFrederick, although, alleged,saidtotestator
said of admin-received, in hishad capacitydefendant Taylorthe

debts andto all ofexpensesistrator, paysufficient property
to the of the will,and according termslegacies,administration

administration,of andaccount thereinhishad renderedand
same.of thethewithhimself paymentcharged

“ hasadministrator administeredthat saidAnswer, fully
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his andtestator, allto law and the of thewillaccording goods
estate,his realchattels, and and the of allcredits,rights proceeds

which has for thebeen sold him as administrator paymentby
andof debts and have to hiswhich comelegacies, possession,

that said and men-administrator has eachpaid every legacy
The defendanttioned in said will and to bedirected paid.”

was afterwards defaulted.Taylor
caseThomas, had,J. before whom the trial reserved thewas

offor the decision the thecourt,whole facts:upon following
will,Jonas his dated 1837,7th andTaylor, by February duly

on the 19th of 1848, made two andproved his sonsSeptember
his two his devisees, anddaughters bequeathedresiduary $600
to each of his sons,two Frederick, Jefferson,and the defendant.

administrator,Said in his first account, theallowed by pro-
bate corut on 3dthe of December 1850, himself withcharged

and received, and credited himself withproperty variousmoney
“and also theand with Retainedpayments charges, following:

twelve hundred dollars to $1,200,” saidpay legacies, meaning
two of so$600, and defined in alegacies schedule annexed to
the account.

theOn 2d 1852,of March said administrator thepetitioned
of for toleave sell realjudge probate estate,the was(which

forsufficient the for the of a balance whichpurpose,) payment
he asclaimed due him from the estate. At the uponhearing
this all thepetition, other devisees,residuary (who, together

saidwith administrator, had sold and saidpreviously conveyed
real estate as their own andandproperty,) appeared objected,

tooffered him their of the balancerespectivepay proportions
him,claimed which was orderin to relieve said real$780,by

estate from the lien thereon for the debts,of &c. andpayment
to its sale. This was thepropositionprevent accepted by

and theadministrator, of anthereupon judge probate passed
order, which, after a recital that all interested had hadpartiesby

and theirnotice, and had had to contributeappeared, agreed
amount of the debts or claims to whichof the payproportions

estate,to sell the real and their offerit was beingproposed
the was dismissed. And the sum ofpetitionaccepted, $195
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was saidto administrator the husband ofthereupon paid by
each of the the testator,of and the ofdaughters by guardian
the children of Frederick. The administrator on the same day
rendered his second and account,final beto allowedpraying
“ for made, as stated insundry lastpayments account,” an
amount to all the andequal payments, includedcharges legacies
in the account,first and also to be forallowedpraying charges

incurred,since and since andmade, for interest onpayments
“such and himself with received,sums aspayments; charging

account,”stated in last and also with each of the three amounts
“of so received from the devisees,other toresiduary pay$195

estate,balance due on the so as to relieve real estate of lien,
“fourth,” and with ofone amount Jefferson hisbeing Taylor,

”; and thus the wasshare, account balanced; and, with$195
the assent in all interested,of parties was allowedwriting by

of the 1stthe on of 1852.Juneprobatejudge
admittedIt was that of this had beenpayment legacy duly

of saiddemanded in behalf of saidadministrator, onminors,
June and that he1852,the 11th of had never the same topaid

any person.
_D. the TheRichardson, administrator,8. for in hisplaintiff.

the amountaccount, admitted of in cash in hislegaciesfirst
second account was a final settlement,hands. andThe left

thishim to do but to The inpaynothing legacy. money paid
to relievedevisees the real estate ofthe lien wasby residuary
and even if it theadministered;assets to be were not, admin­

”“ retained outistrator had of themoney proceedspreviously
andto this in hisof other assets meet final accountlegacy,

the so makein,claimed and topaidappropriated money up
made in and it was soadvance,him allowed inbypayments

interest onaccount, with suchfinal inthe together payments
100,10 Pick. and 14 Pick.Jennison v. 345.Hapgood,advance.

Stebbins,13 159. Newcomb v. 9 Met.v. Pick.Grant Hapgood,
PhillipsPick. 380. v.Starr,v. 13 12545. White Met.Rogers,

Forney, 3 W. & S. 353.407. v. v.Commonwealth Zeigler
The of7 W. & S. 175. decree the courtSprenkle, probate

is conclusive this matter,final account andthe uponallowing
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the soto that isthe administrator is paiddeny moneyestopped
v.Swain,v. 3 Pick. 368. Steineman,assets. White Loring

322. It no differ­1 Met. makesLyman Conkey,1 Met. 207. v.
thesureties,of the whetherence in the extent of the liability

estate, or from a sum inof real paidcame from a salemoney
on release of thewith court admin­the of theapproval probate

istrator’s to sell.right
Butler,B. B. F. for the sureties. The facts statedRussell Sf

in the breach of condition of the bond,show no thereport
which is not to debts and but “to administerpay legacies,

to law, and to the of the testator.” amountwill Theaccording
retained the in his accountdefendant first was absorbed inby
the of other claims estate.the Thepayment upon money,
claimed this suit,in the hands adminis-was into of thepaid

thetrator and is no ofdevisees; thereby residuary provision
law the contribution of deviseesauthorizing money by residuary
to save real estate from sale for the of aspayment legacies,
there is from sale for of debts and adminis-ofpayment charges
tration. 71,Rev. Sts. 9. This isc. to be regardedpayment§
as a the devisees, the children forgift, by residuary including
whose benefit this of theirsuit was own tobrought, money
Jefferson in and as anhisTaylor, private capacity, agent

whom' these children were to receive it. Thisthrough money
was in senseno the of the nor it accruetestator; didproperty
from ofsales his real norestate, in other manner contem-any

the defendant’s bond. The who induced theplated parties,by
estate,administrator not to the real aresell to com-estopped

hethat did not it. Ev. 195, 207,sell 1 Greenl. 208plain §§
Shattuck v. 23 Pick. v. Cram,88. Hicks 17 Verm. 449.Gragg,
The children,in interest, these theparties waivedincluding

ofcondition the thebond, and that administrator shouldagreed
not administer to but to theirlaw, according agree-according

suretiesment, ;to which the sureties were not theparties
cannot totherefore be liable for the failureadministrator’s

administer to thisaccording agreement.
dies inC. J. if alaw,the rule ofBy legateegeneralShaw,

lapsesthe lifetime of the buttestator, the in this: com'legacy
ron. ii. 14
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ismonwealth, statute,this rule reversed when theby legatee
him; issueissue who survive such take thedies leaving legacy.
minors are24. These therefore62,c. entitledRev. Sts. to§

asin same manner if tothe them-this given directlylegacy,
'.elves.

assented to thebeen administrator,This having bylegacy
account,first not admitted its valid-histnd he onlyhaving, by

funds in his hands,he andadmitted that had claimedbutity,
for its it becamereserved hisfor payment,an allowance money

ait;to and and refusal toneglectadministratoras payduty
authorized,onedemand, made by 'dulyit on special maypay

condition of the bondof the to admin-be as a breachassigned
the will.toestate accordingister the

a suit in name ofbond,the the thea breach ofThere being
is notlie. It however one of the casesof willjudge probate

interested,one withouta be broughtwhere suit by authoritymay
aas it beof creditorthe by generalfrom probate, mayjudge

claim hasa creditor whose been establishedorafter judgment,
or a distributee aof aftera commission insolvency,under

but it is one ofdistribution;decree of the cases indefinitive
of on authorizewhich the probate may, application,judge any

or otherkin,next tocreditor, legateeof person aggrieved, bring
70,Sts.bond. Rev.an action on the c. 3-6. v.Newcomb§§

Such an9 Met. 525. beenWilliams, application madehaving
anand order obtainedto of for tothe judge probate, authority

bond, the action is rightlysue the brought.
toof the bond administer the estateThe obligation being

andwill,to the will thethe of thisdirectingaccording payment
headministrator, assets,if had itthe was his tolegacy by duty

of not to it.and a failure His first accountit, duty paypay
of this of besides one ofthat he knew legacy $600,admits like

himself, and he then had funds sufficient tothattoamount pay
toafter be allowed forthen, andAnd expensesthem. praying

“ to ofadds, $1,200 which,hedebts, retaining pay legacies,”
to these minors was one.the itlegacy Perhapsit is agreed,

sum thus retained as antreat the absolutetowas irregular
it,hethat had notthe implied paidforcredit, expressionvery
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and that of course he still and it in hisit,owed owed capacity
of administrator. The been,could have to showpurpose only
what amount he had in his hands, to the ofapplicable payment
other debts and after to these twocharges, reserving enough pay

The allowance of anlegacies. account thus framed could be
no of the it; on the wasdischarge anlegacies contrary,
admission that he held and had the fund for dis-appropriated

them.charging
But it is insisted inthat, account,his second he thesecharged

as and that this accountlegacies was allowed consentpaid, by
of these minors. But think that this iswe not so. In this

account,second the administrator himself with thecharges
amount as stated in the first and then contri-account, with the
butions of the four heirs, himself, to make theincluding up

stated, sell,balance in his for leave to to be in arrear.petition
The contributions were credited as to save the realmoney paid

“estate from sold. He then to be forallowedbeing prays
made, as in andaccount,”stated last thensundry payments

carries sum,out a all debts,the andincluding legacies charges.
When therefore these minors, their assented toby guardian,
this and itaccount, that be allowed, assentedprayed might they
to it stated,as and such statement referred to the firstdirectly
account, mentioned thesewhich not as but aslegacies, paid,

for the of which he had retained funds.legacies payment They
are not therefore from the truth, thatestopped showing they
were not in fact made.

Then the arises, sums,thequestion whether contributed by
the devisees to avoid the sale of the real assetsestate, were in
the hands of the for he liableadministrator, which was officially
to and foraccount, which, if not accounted for, the sureties

be liable on this bond. this does notquestionmay Perhaps
arise, because the whole amount thus con-necessarily nearly

tributed was due to the administrator for his own andlegacy,
one of it was due from as one of thehimself,quarter part

devisees, the contribution of the other threeresiduary making
thanless the to these minors. But withoutlegacy coming

down rule, the court are of thatlaying generalany opinion
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is towhere there sufficient real liable be soldestate, by
debts,license of the of to all andjudge probate, legaciespay

which, assets,of when would be andsold,thecharges, proceeds
thesale,the of the to the offer toestate,owners prevent pay

to sold,amount to which it be andin is proposedmoney, pay
such with Iheoffer is and the paid,'accepted money especially

amountof the of the thus receivedapprobation judge probate,
assets.assets be accounted for and asestate,is of the to paid

andadministrator,received thecase,In the it sowaspresent by
entered his account as assets.in

1.of this are these: TheSome of the grounds opinion money
sense, estate,thus in a of theis,received certain the proceeds

asliable for the and convertible into if soldmoney,charges, by-
it be assets. Thelicense, and then would case ofcertainly

rents is the enter takewhere, heirs andmightanalogous, though
bemust accounted for asthem, executors,if takenyet, by they

is1 Pick. 157. It true that theStearns,assets. v.Stearns
the of the testator but it;was nevercontributed moneymoney

had been thewas to redeem which propertypaid property,
for the debtstestator,of the bound law ofpaymentby

redeemis to aand It like paidmoney mortgage.legacies.
increase the ofdoes notSuch an responsibilityarrangement

sureties.
2. It the if not fair construction within theis bywithin equity,

all interested to havestatute,theof requiring partiesprinciple
orbonds to the executor admin­notice, them to giveauthorizing

court, tothe conditioned all theistrator, to be approved payby
71, 8, 9.in the Rev. Sts. c. 8debts Sectionmentioned petition. §§

shall be beno such license until noticethat granted,provides
interested, that and showto appearthe may.given parties they

benot Do not showcause the same should granted. theywhy
ifmade,a sale shall not be furnishsufficient cause theywhy

on such saleremove the whichfunds, and only groundthereby
of the1 Such was theto be judgeis opinionalleged necessary

thethe ofthe thatand,of paymentupon groundprobate;
thein estateinterested the supersededthemoney partiesby

the administrator’ssale, he dismissed petition.of anecessity



OCTOBER TERM 1854. 161

Lowell v. Daniels.

and account,Ms in wMch sumsthe thuspassedsubsequently
were credited as assets.paid

facts,all the as instated the the court are ofUpon report,
that the action is and bemaintainable, thatopinion judgment

rendered for the of the$10,000, amount executionandpenalty,
awarded in the name of of athe for sumjudge equalprobate,
to the and interest. See v. 9 525.Williams,Newcomb Met.legacy

Charles Lowell vs. Clark Daniels.

bearingA married who executes a of her realdeed datewoman, warranty estate, pre-
marriage,herto the name thenwhich she with the fraudulentviously by bore, purpose

imposingof disclosingsome beto affected and without the fact ofupon person it,by
marriage,her does not and her inherself heirs to set her title the landthereby estop up

against grantee, againstas her or a from him without notice.purchaser

entryWrit of to recover two lots of land in Cambridge.
Plea, nul disseizin.

At the intrial the court of common before theHoar, J.pleas,
todeman'dant, sustain his action, relied twoupon mortgage

deeds of the with the usualpremises, covenants of warranty,
made to him Hooton,John B. one dated andby acknowledged

4th 1836, and the other 21stAugust 1837, and eachJuly
therecorded next after its date, and each at theday containing,

of theclose of the thedescription reference:premises, following
“ the same to me RachelBeing Smith her deedconveyed by by
dated 1st 1834.” The demandant theAugust executionproved
of these and the loan and of themortgages, non-payment moneys

to heresecure,wliich were and rested his case.they given
tenant in inThe then title the Rachel Smithproved premises

to that she1834; was married to Michaellawfullyprevious
in in1835, 1839,Heffrein and died June herFebruary leaving

but no children tMs and; thatliving,husband by marriage
Heffrein, wife,hiswith was in of the for apossession premises

14*


