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on thatagainst the defence relied was,an on lossaction a of insurance fire,In bypolicy
judgethe thethe the and act offire was occasioned wilful fraudulent plaintiff;by

the of this defencejurythe that of truthto instruct must be satisfiedrefused they
be as reasonmust satisfiedbut did instruct them thata reasonable theybeyond doubt,

judge thealso thatdefendant. The ruled,able before could find for themen, they
that it notin the wasnot involved issue,of the wascharacter necessarilyplaintiff

committed indictablefor that the had anythe defendants to show plaintiffnecessary
had andto that thebut that it would be sufficient show purposelyplaintiffoffence,

if he thus set fire to he couldset the and had it,fire towantonly property insured, that,
ground ofnot for loss. that the had norecover the exception,Held, plaintiff

knowledge jurors is not to beof individual as to the character of witnessesthe personal
jury makingthe in theirtaken into consideration verdict.by up

Action contract on a of theof insurance on plain-policy
tiff’s barn, fire.house, &c. loss- ordwelling against damage by

forth, defence,The answer set besides fol-other of thegrounds
“: 1. fireThat the occurred the oflowing negligencethrough

“2.the That the fire with thewas setplaintiff.” previous
“and of theconsent the 3. That fire wasknowledge plaintiff.”

set the and was his and wilful act.”own fraudulentplaintiff,by
in Perkins,Trial the court of common before whoJ.pleas,

“of thethe bill The of answerpartsigned exceptions:following
relied and to the evi-sustain which most of defendant’supon,

theintroduced,dence was that thatwas alleging plaintiff pur
insured,set to the and burnt it.fireposely property

" and the toThe counsel courtplaintiff’s argued, requested
the on the issue mademustrule, that the defendants satisfy jury,

doubt, that thereasonableanswer, plaintiffthe beyond anyby
insured,to before findset fire the couldtheypurposely property

bur­The court instructed the that thefor the defendants. jury
butissue, was on the defendants;thisden of that.theuponproof,

satisfied,beto to which the mustreference the extentrule, in jury
cases,this as in criminal thatcase,be stated in is usualwould not

doubt; but inbe satisfied all reasonablethe must beyondjury
bethe rule wouldthis, case,a civil which they gov­being by

becases, mustone in such that theerned usual jurywas the
45vol. i.
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satisfied, or in other the bewords, must satisfiedreasonably jury
of the truth of themen,as reasonable made theallegations by

indefendants, before could find their if thefavor; asthey jury,
men,reasonable were satisfied of the truth of thesefully allega-

tions, that be sufficient.would.
“ There no evidencewas introduced or offered eitherby party

the character of the or his but thewife,respecting plaintiff
counsel, in his to the alludedclosingplaintiff’s argument jury,

for ofevidence,to matters not in the purpose impressing upon
the the conviction that the character of the andjury plaintiff
that of that neitherhis wife were so of them bewouldgood,

to have committed such an act as that in thelikely charged
But the court ruleddefendants’ answer. that neither the char-

acter of the nor that of his wife, was in-plaintiff, necessarily
volved in the that it was not forissue; the defencenecessary
to make out a which becase would sufficient to convict the

of the inoffence, the statutes of theplaintiff provided against
of one’s own houseCommonwealth, with tointentburning

theinsurers;defraud the that have burned theplaintiff might
and on his land,his own house own so ashouse, tobeing

action,avoid this without indictable offence;committing any
in find for thetherefore, defendants,and order to it was not

to that thefor the defendants hadprove, plaintiffnecessary
bean for which he indicted andcommitted offence might pun-

of theished under law Commonwealth that;criminally any
as to this that thesufficient,it be hadwould point, plaintiff

toset fire and burnt theandhimself wantonly prop-purposely
this actionof which wasfor the destruction thatbrought;erty,

or or thatno thereproof,as there was allegationsuggestion
the thesufficient cause forwas burning property, (if plain-any

denial of thebut a fact on thetiff did bum simpleit,) only
fireif he had thus set to it and burntof the heit,part plaintiff,

the loss of the insurers.recover forcould not
“ introduced orno evidence offeredThere was therespecting

or in other ofandfor truth any respect,character veracity, any
the defendants. But theof introduced counse*bythe witnesses

in hisremarked for theclosing argument,for the havingplaintiff
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the character of of the defendants’time,first two wit-upon
his belief that of the knewnesses, and stated some jury per-

character,were,that these as to theirwitnesses generalsonally
belief; thebad,so that were not ofinfamously they worthy

the could take into view all thecourt instructed thatjury, they
thehad seen or to affectcase,evidence heard in thisthey going

aswitnesses,or of of as well forcharacter thestanding any
the witnessesother that the ofpurposes; appearancelegitimate

stand,the and mode fair matterstheir of wereupon testifying,
comment, so theinfluence;of and should their andjusthave

act other or matter of commoninformationuponjury might any
bewithin,observation which was or to bemight fairly supposed

thewithin common of all the but thatknowledge jurors; any
of facts, such as theknowledgeparticular any respecting general

infamous character of witnesses,of the defendants’ notany
testified orto, case,otherwise in the not thewithinappearing
common of all the not to com-knowledge jurors, being open

counsel,ment on the of the defendants’ or to instructionpart
court,on of the but inthe which was ofpart possession merely

or but the of themore,some one not whole could notjury,
be taken into view the and should have no in-fairly by jury,

fluence on their minds in their or inverdict,making up weighing
in thecase;the evidence and the that if of knewproof any jury

circumstances be material andof facts or which wouldany
to standcase,evidence in the he be called thelegitimate might

but thatwitness,as a he should not communicate particularany
for the firstalone,himself to theknowledge, possessed by jury,

he act suchtime, in the nor couldroom; upon anyjury properly
ofas if it were a the evidence in the case.partknowledge

“ for the defendants. Thefound a verdictThe plaintiffjury
the and instructions.”to foregoing rulingexcepts

Wells,G. D. 1. defend-W. Alvord for the Theplaintiff.D. &
ants should have been a reasonabletorequired prove, beyond
doubt, in their theanswer,the thatallegation wilfullyplaintiff

beset fire to his house. it notcases,in civilOrdinarily, may
allin order to sustain the burden of to removeproof,necessary,

thedoubts from the mind of the But wherereasonable jury.
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is,issue whether a crime has been committed, the same degree
of is as inproof required, criminal cases. 2 40,Greenl. Ev. §§
426. v. Shackell,Chalmers 6 Car. P. 475.& Steinman v.
McWilliams, Barr,6 170. Hopkins Smith,v. 3 Barb. 599.
Woodbeckv. 6Keller, Cow. 118. 8McEwen,Lanter v. Blackf.
495. Dwinells v. Aiken, 2 75. v. Kelly, 8 Cush.LaughranTyler,
199. For the rule in criminal see v.cases, Dana,Commonwealth
2 Met. 340; 319,v. 5 Cush. 320.Webster,Commonwealth

2. The erred in that thethejudge plaintiff’sinstructing jury
character was not at and it not forissue, that was necessary
them, in order to defendants,find for the to believe that the

hadplaintiff committed criminal act. v.Fiske Newany Eng­
land Marine Ins. 15 317. didCo. Pick. If the answer not

an offence indictable under 126, 8,Rev. Sts. c. itcharge alleged§
a fraud of such a of moral as to the ordi­degree turpitude, put

of innocence on the side thenary ofpresumption plaintiff.
3. If of the knew, of their ownany jurors thatknowledge,

some of the defendants’ witnesses were of such character as to
be of belief, ahad tounworthy effectthey to, and toright give
be influenced that onby, Juries,knowledge. 59,Worthington
127, 128. Bushell’s case, 147, 148. Patterson v.Vaugh. Boston,
20 Pick. 159. v. Sumner,Murdock 22 Pick. 156. Common­

v.wealth eante,486. The character of witnesses is aDillan­
matter to which the reason for from thejurorssummoning

Aneighborhood witness beapplies. of such aparticularly may
character that of the would not believemany him, andjury yet
if not theimpeached, have no(and opposite meansparty might
of the under this wouldimpeaching him,) jury, be boundruling,
to effect to his There is no reason for the dis­give testimony.
tinction taken the between the common ofby judge knowledge
all the and the one orof more ofjurors, them.knowledge

C. Allen, Aiken was with for the defendants.(D. 1. Thehim,)
instruction as to the amount of of thenecessary proof burning
was favorable to the Because asufficiently plaintiff. (1.) less

criminal,of is in civil casesdegree than inproof necessary
1 Greenl. Ev. 29.537. 3 Greenl. Ev. on Ev. 578.McNally§ §
2 Russ. on Crimes, Amer. 727. v.(7th ed.) WesternHoffman
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Fire Ins. 1 La. v.Co. Ann. 216.Marine Rep. England Bourke,&
3 80. 1 Stark. v.Slander, Sperry Wilcox,R. 236. 1 Met.Esp.
267. Because is inno crime the answer. Bloss(2.) charged

Pick,2 Pick. v. 3Tobey, Child, 98,v. 320. 13Commonwealth
201. Because the were that as(3.) jury instructed they,

men,reasonable bemust thesatisfied of truth of thefully
defendants’ as to the substan­which wasallegation burning,

the instruction v. 1 Hill’srequested. Aeby Rapelye,tially
9.Y.) Rep.(N.

2. theIf burnt his own whichplaintiff purposely property,
was he cannotinsured, recover of heinsurers,the although

committed no crime; and therefore his character wasthereby
not involved in the issue. v.Chandler Worcesternecessarily

3Mutual Fire Ins. Co. Cush. 328. v.Fletcher Commonwealth
Ins. Co. 18 Pick. 421. noton Ins. 127. Character isAngell §

action,in unless it is theissue, involved nature oftheput by
and not 1 55. AttorneyGreenl. Ev. Generalby plea only. §

532,v. 2 Bos. Pul. v. Ins.Bowman, & note. Fowler FireÆtna
6 673. v.Humphrey Humphrey,Co. Cow. 7 Conn. 116. Potter

Webb,v. 6 Greenl. 14.
3. The factsinstruction, that had no to actright uponjurors

within their correct.evidence,but not in wasprivate knowledge,
1 Stark. Ev. 364,Amer. 1 Ev.449. Greenl. note.(4th ed.) §
2 Hale P. Rosser,C. 306, 374,307. 3 Bl. 375. Rex v.Com.

Sutton,7 Car. P.& 648. The v. 532.4 M. & S. MurdockKing
v. Sumner, 22 Pick. 156.

J. There to in a distinctionseems have been practiceDewey,

taken between civil and as the to becases,criminal to effect
to the mere former,of evidence. In thegiven preponderance

the of the is to decide to of thetheduty jury according weight
evidence. In the removed.latter, all reasonable doubts are to be

“Thus it is stated in 1 civilGreenl. Ev. the in the537, jury§
evidence,action must decide the mere ofupon preponderance

whereas, in order a beconviction,to criminal mustthey
satisfied of the reasonable doubt.”party’s guilt, anybeyond

isGreenl. Ev. 29, to the like effect. In 2 Russ. on§3
“ ­Crimes, aresaid, rightsAmer. it is where civil737,(7th ed.)

*45
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ascertained,to abe less of bedegree probability safelymay
as a of cases,than in criminaladopted whichground judgment,

affect life and on found to578,Ev. bewillliberty.” McNally
“ doubts,”contain Thethe same doctrine. reasonablephrase,

to have trials,seems been held to criminalpeculiarly applicable
and has not tobeen be to civilsupposed equally applicable
cases.

there beIf class of civil instructioncases, in which theany
in criminal becases be itusually given required, wouldmight

has,those where in athe defendant inplea justification,special
and andthe a wherecrime,fully directly charged upon plaintiff

same asthe evidence must be adduced theto plea,support
bewould an for the like offencerequired indictmentupon

“aIn such is hecase, conceived,Mr. Greenleaf it thatsays,
be towould entitled the benefit of doubts of hisreasonableany

in the minds of as inthe in the samé manner aguilt, jury,
2criminal trial.” Greenl. 426. cases in the mindEv. The§

of the writer doubtless actions theslander,were of where justi-
fication could be sustained aonly upon special plea, directly

crime,the and all the material factscharging alleging necessary
to constitute However the doesbe, not,it. that principlemay

think,as we to an action of or as itcontract,assumpsit,apply
is termed in the new act. cases likeIn thepractice present,
no would beenhave under therequiredspecial plea system
of but havethe defence beenspecial pleading, might properly

underraised the issue.general
the case,In it be further stated that seemspresent theremay
to be but the difference between the instructionsreally slightest

and those asked for the understand­actually given plaintiff,by
the terms a reasonable doubt” in theiring “beyond proper

and under the thesense, limitations stated in case of Common­
5Webster,v.wealth Cush. 320. The were instructedjury

“ ofthat the burden on thewas and that thedefendants,proof
must be satisfied, as men,reasonable ofjury the truth of the

made theallegations defendants, before could findby inthey
their iffavor; the as men,reasonable were sati­jury, fully

s­ of the offied truth these that would be sufficient.”allegations,
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is no foiIn the take of this thereview we point, ground
for error in this instruction.to the verdictobjection any

of the2. the that the characterThe instruction to plain-jury,
issue, must,in the in thewas not involved presenttiff necessarily

the illustrations stated thecase, be taken in connection with by
it beand with remark that would sufficientcourt, the concluding

“defence, the had himselfto maintain this that pur-plaintiff
and set fire to and burnt the if hewantonly property;posely

fire to and be could not recover forit,had thus set it burnt the
loss of the insurers.”

it of the was notBut when is said that the character plaintiff
the must understand the toissue,involved in we judgepresiding

of theto what be arefer proper subject inquiry by jury.might
it to that the character ofsense,thisIn was proper sayentirely

of the ex­The nature actionthe was not in issue.plaintiff
relation thereto. v.or in Fowlercludes all such evidenceinquiry

v. 7Humphrey,6 673. Conn.HumphreyFire Ins. Co. Cow.Ætna
Bowman, 532,v. 2 Pul.Attorney Bos. & note.116. General

thatthe ancient doctrine were3. It jurorswas undoubtedly
facts theirverdict as well within personalto render their upon

of the wit-as those derived from theknowledge, testimonyupon
3 Bl. Com.in the case. 374.sworn andnesses testifyingduly

the seems to haveof fromThe jurors vicinagetakingpractice
that thus be theunder the notionbeen they mightadopted

facts,with thebetter from their acquaintancequalified personal
the cases thatwitnesses,their to decide mightthe andparties

it is aat thebe before them. But thoughtpresent daybrought
the due administrationto secureand moregreater likelyobject,

andcases to unbiassed jurors;of to submit impartialjustice,
have come from theto be so whoare lessand that those likely

eitherthe and have beenof parties,immediate neighborhood
their imbued withhave had mindsfacts,the ortowitnesseseye

merits theto ofas the controversy.the feelingpopular
a itto ofas the qualifications juror,With this properchange

athat cannotto be well settled jurorcomehas very naturally
knowledge,in hison facts own privatea verdict foundedgive
thetofact material propelthe knows particularif juror any
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the he to becase,decision of sworn as a witness inought open
court, and be soexamined, that his likeevidence,publicly

witnesses,that of other first be as itsscrutinized to com-may
and the forissue, and reasonpetency upon the furtherbearing

thethat court and the know what evidenceparties may upon
the verdict was rendered. is449,1 Stark. Ev. direct to this

court,of Boston,The this in the cases of Parks v.viewspoint.
15 Pick. v. 20209, 210, Boston, 166,Patterson Pick. and

Sumner, 156,v. 22 Pick. in all which theMurdock wassubject
somewhat accord with the aboveconsidered, fully principle
stated. casesA distinction was taken in those as to the juror’s

his to theandownapplying general knowledge experience
examination of the of the evi-case, in the weightestimating

in this extent thedence, and While toassessing damages.
his aidcall to hisjuror knowledge,properly personalmay

cases,and as was held in thoselearning experience, properly
no sanction was to his his knowledgeyet given uponacting

himself, offact,of a known to and not a matterparticular only
common observation or general knowledge.

The court therefore no sufficient for sustain-perceive ground
either of the taken to theing exceptions rulings.

Exceptions overruled.

MyronCharles C. Orcutt vs. E. Nelson.

cf intoxicatingsaleA in another state to inbe delivered this ifliquors state, made without
view, theirto resale toany is and the sellervalid; maintain anhere, contrary law, may

inaction the courts of this state to notwithstandingrecover the theprice thereof, provis­
“of St. c.ion that no of1852, action kind shall be had or§ in322, 19, any maintained,

intoxicatingcourt in this for the or olany commonwealth, recovery possession liquors^
thereopor the value assuch are sold or in accordance with theexcept purchased provy

ions of this act."


