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absolute,lessee,the to the thelessor lease would have become
were condition that itit delivered on thealthough expressly

ofshould not take effect until after the some con-performance
dition the lessee. Fairbanks 8 Mass. R. 238.v.by Metcalf,

action,The therefore cannot maintain their unlessplaintiffs
on the of the fraud of the defendant in theground procuring

;lease. The case was not left to the on that andgroundjury
new therefore is allowed.a trial

trialMew granted.

Baird versus Moses Wells et al.Moses D.

Stat. 1, 2,Revised c. it is that and main*4, enacted, erect116, §By any person may
atain and a dam to raise workingwater-mill, water for and acrossit, upon any

&c. no injurystream, but that such dam shall be to the millerected of any lawfully
existing on the same nor mill astream, of site on the same on whichstream,any
mill or rightmill dam shall have been erected and unless the toused,lawfully

amaintain mill on such last mentioned shall have been &c. and thatsite, lost, any
injuredwhose land is overflowed or com-otherwise such obtaindam,person by may

beingtherefor, his to the statute. Thepensation upon complaint, pursuant plaintiff,
bordering beganthe of land onowner a to millstream, thereon,erect a dam none

having existed there and before beganit was finished the defendant andpreviously,
a mill dam privilegebelow, the millcompleted waswhereby plaintiff’s destroyed.

It was thatheld, the erection of the dam the defendant was and thelawful,by
could not maintain an action on the injury,plaintiff case for the but that his reme-

was under the statute.dy by complaint

This was an on theaction case. The countfirst alleged,
that the site,millplaintiff had a and that on the 12th of De-
cember, 1836, he to erect and did afterwards erectbegan a
mill on ; defendants,such thesite and that on the 29th of

the1837, erected a dam across riverApril, andFarmington
mill.flowed back the Thewater second countupon plaintiff’s

defendants, ofthat the means the same dam,alleged, by flowed
the meadow and hisplaintiff’s injured grass.

Putnam, that,J.,At the ontrial,the before plaintiff proved,
1836,December, he commenced mud-the 12th of framing

mill. The trench forsills for an to his contemplatedapron
13th, andon the 12th and themud-sills was excavatedthe

werethe 13th. Two subsequentlylaid therein on postssills
piecesmud-sills,placed ofand two timbeitheframed and intu
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workmanto bank. Theto the the plaintiff’sfromgo posts
set backwork,in waterthewas from byproceedingprevented

1837. Theofthe 29thdam, on April,the defendants’by
was,;time there how-atwater but one thatwas daykept up

the de-ever, show, it was raisedto that byevidence tending
to theirsummer, settlethefendants at different times during

dam, &c.
1S37,March,mill inThe hiscommenced framingplaintiff

hisand it He toraised the 1st ofabout began digApril.
October,orfrom to his mill inthe brookrace-way September

;1837, 1st of and inand finished it about the December Jan-
1838, into and thewater was suchuary, brought race-way

wheel was turned round.
1824,It further that in 1823 or a dam and sawappeared,
themill were erected Isaac on site of the defend-Hunterby

dam,ants’ the and the onmeadow groundwhereby plaintiff’s
mill,which he ;erected his were flowed inthatsubsequently

1830, on account of the done to the and oth-damage plaintiff
ers, Isaac Hunter took down his mill and removed an-it to
other water below, and outtook all that theprivilege ofpart
dam, which was of wood,constructed the stone workleaving
and ; declared,that hespiling however, that he had no inten-
tion of the and forbadeabandoning his sons fromprivilege, re-

the Isaac Huntermoving spiling. hissubsequently conveyed
Hunter,farm to John who, on the 17th of 1836,November,

land,a ofconveyed parcel the this waterincluding privilege,
deed,described as such in the to the Ondefendants. the 30th

of the same themonth defendants contracted for forplank
a dam flume,and and for a frame furnace,for a to be delivered^
on the Hunter the 5th 1837, and,ofprivilege on theby April,

off the of furnace,same cleared site the intoday, the olddug
laid monuments for thelog-way, corners of the building,

the old dam as so much doneadopted towards their contem-
works, and cleared out the oldplated finishedrace-way. They

their ondam the 29th of 1837, raised the frame of theApril,
furnace the month of and it induring blast onMay, the 4thput
of October next ensuing.

There was evidence show,to the damtending that of the
defendants was or inches thaneighteen the oldtwenty higher
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stated, that, iiwitnessesdam;Hunter but the defendants’
dam, itof the wasthere difference in the heightwas any

trifling.
declared,had thatThe that thedefendants plaintiffproved,

the defendantsmill, tohis in a wasobject erecting prevent
from his meadow.flowing

could not re-contended,The thedefendants that plaintiff
to his reme-count,cover but be confinedon the second should

; not recoverthat he couldunder the statutedy by complaint
theirnot abandoncount,on the Hunters didfirst because the

haddefendants, their aand the rights,privilege, possessing
to theraise the dam and it through year,right keep up being

underliable to to thebe assessed on complaintonly damages,
; if abandon theirstatute but that the Hunters did privilege,

histhe the actsthe still had overdefendants plaintiff,priority
ofanDecember, 1836,in not to theappropriationamounting

water, toand, therefore, not aconstituting beginning occupy
the privilege.

contended, constitutedthe factsThe that proved,plaintiff
dam, and a oc-the old Hunterin law an abandonment of prior
; if Hunterthat theon of millhis his privilegecupation part,

of hisa to theabandoned, he haddam was right enjoyment
mill before thehis sitemill hebecauseprivilege, occupied

; and ifit the defendants thatwater was flowed back upon by
abandoned, heHunter dam was not bad such rightthe subject

the dam.of Hunterto the user and heightonly
that if believed thatThe instructed the theyjudge jury,

abandoned,the dam was not theHunter only remedyplaintiff’s
was under the mill acts.

The verdict for the defendants.returned ajury
All the were reservedof lawquestions arising upon report,

Court;for the of andconsideration the whole wasjudgment
verdict,to a trial asbe rendered on the or new thegranted,

Court should order.
Tucker,and for cited New-the v.Bishop Bigelowplaintiff,19­th.Sept.

10ell, Pick. 348.
Porter,and for the defendants.Byington

Wilde J. the of Thedelivered the Court.opinion plain-termMay
1840. estate,fordemands an to his realdqnetiff’ damages byinjury
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the defend-riverFarmingtonof a across bydamerectionthe
flowed,were andlandsmeadowtheants, plaintiff’swhereby

the first sec-of mill. Byon the wheel hisbackwater was set
were author-116,c. the defendantstion of the Revised Stat.

to theland, and are liableto the only pay-ized flow plaintiff’s
the statute. Andmanner byin thement of provideddamages
contends,heBut that hehas waived.claim thethis plaintiff

to hisfor mill.maintain his action damageswellmay
trial,were relied on at theof defence onlySeveral grounds
;our andis for consideration thisone of which presented

taken to the instruction of the court toanarises on exception
it that thethe facts reported plaintiffthe appears,Byjury.

for mill in December,hiscommenced erectingpreparations
two for to his contem-down sills an1836, then laid apronand

mill,he and hishad erectedmill, completedbut beforeplated
below,and milltheir damthe defendants had completed whereby

workmen were and fromthe interrupted preventedplaintiff’s
with the work. There was a asplaintiff’s questionproceeding

to the of the these and also ascommencing operations,priority
the under the title ofto defendants’ one Isaac Hun-rightprior

mill-site,onter, ;who erected a mill the defendants’ in 1823
are not material. The instructed,but these werequestions jury

ifevidence,on the that believed that the Huntertheywhole
abandoned,dam not the was underonlywas plaintiff’s remedy

of thethe acts. The laid down de-mill correctness principle
2d of the sameon the construction of the section statute.pends

“ erected,no such dam shall be to the in-That thatprovides,
it,mill either above or belowof onlawfully existing,anyjury

the of mill onstream, nor to site thethe same sameanyinjury
a mill or mill dam haveon which shall beenstream, lawfully

used, mill,and unless the to maintain onerected a suchright
site, defeated,mentioned shall been lost oriast have aban-by

ordonment otherwise.”
is, whether the case isThe withinbroughtquestion present

clause of the statute. it isthis And the ofprohibitory opinion
that it is not. thethe Court At time defendants’ dam was

haderected the no mill. Theexisting defendants’plaintiff
;in 1837was erected and the milldam wasApril, plaintiff’s

plaintiff’snot until the December after. Thecompleted
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from the brook mill ofrace-way to his for the purpose procur-
water,a head of or Octo-was not untiling begun September

ber, of the same the mill-site oneNor was onyear. plaintiff’s
which milla or mill-dam had ever before been erected and used.

andthat the case is not within the true indeed themeaningSo
words of the the hasstatute. Ifexpress plaintiff any remedy,

wereacts,it is under the mill as the instructed.jury
Newell, 348,Pick. inThe case of v. 10 was citedBigelow

; case was decidedof the claim but as thatsupport plaintiff’s
Statutes,before the it cannot control theRevised obvious

of sectionthe 2d of the statute.meaning
on the verdict.Judgment

versus John Smith.NicholsNathaniel

judgment a one of two in com-the for tenantsWhere upon petition partition byby
assigned to themon of real the whole was mistake the coten-estate, petitioner,by

answeringappearing and it was that suchheld,ant not to the cotenantpetition,
judgment, might, virtue of Revisednot concluded the but Stat. c. 103,was by by

againstmaintain an action for his share of the land the43,§ petitioner.
deed one several tenants in of his shareA of common real of thereof inestate,by

can be avoided the other tenants or some one of them.severalty, only by

This was a writ of to recover one undivided sixthentry
of a lot of land in Hancock.part

trial, J.,At the before Putnam it that in 1835,appeared,
the demandant and the tenant were tenants in common of the

which one of certain mountain former-lot in was lotsquestion,
deceased, the tenantto fiveJohn claimingly belonging Tryon,

onedemandant,the sixth thereof. The lot imme-sixths, and
south,it on the was on the 13th ofdiately Septem-adjoining

John T.1828, to the demandantber, conveyed by Shepherd,
;itheld as one of the heirs of and thewho demandantTryon

Babcock,the same to H. C. it theon northboundingconveyed
a monument stillstaddles,some known The ten-existing.by

of the northant, lot,in a for described it aspetition partition
Babcock,of H. theon land C. staddlesbounding southerly

corner of lot,the anddescribed as the southwest a stakebeing
cornee,instones, the southeast Aand as the monument


