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the lessor to the lessee, the lease would have become absolute,
although it were delivered expressly on the condition that it
should not take effect until after the performance of some con-
dition by the lessee. Fairbanks v. Metcalf, 8 Mass. R. 238.

The plamtiffs therefore cannot maintain their action, unless
on the ground of the fraud of the defendant in procuring the
lease. The case was not left to the jury on that ground ; and
a new trial therefore is allowed.

New trial granted.

Moses Bairp versus Moses D. WeLLs ef al.

By Revised Stat. ¢, 116, § 1, 2, 4, it is enacted, that any person may erect and main.
tain a water-mill, and a dam to raise water for working it, upon and across any
stream, &c. but that no such dam shall be erected to the injury of any mill lawfully
existing on the same stream, nor of any mill site on the same stream, on which a
mill or mill dam shall have been lawfully erected and used, unless the right to
maintain a mill on such last mentioned site, shall have been lost, &c. and that any
person whose land is overflowed or otherwise injured by such dam, may obtain corn-
pensation therefor, upon his complaint, pursvant to the statate. The plaintiff, being
the owner of land bordering on a stream, began to erect a mill dam thereon, none
having existed there previously, and before it was finished the defendant began and
completed a mill dam below, whereby the plaintiff’s mill privilege was destroyed.
It was keld, that the erection of the dam by the defendant was lawful, and the
plaintiff could not maintain an action on the case for the injury, but that his reme-
dy was by complaint under the statute.

Tris was an action on the case. The first count alleged,
that the plaintiff had a mill site, and that on the 12th of De-
cember, 1836, he began to erect and did afterwards erect a
mill on such site ; and that the defendants, on the 29th of
April, 1837, erected a dam across the Farmington river and
flowed back water upon the plaintifi’s mill. The second count
alleged, that the defendants, by means of the same dam, flowed
the plaintiff ’s meadow and injured his grass.

At the trial, before Pustnam J., the plamtiff proved, that, on
the 12th of December, 1836, he commenced framing mud-
sills for an apron to his contemplated mill. The trench for
the mud-sills was excavated on the 12th and 13th, and the
sills laid therein on tha 18th. Two posts were subsequently
framed and placed int.. the mud-sills. and two pieces of timber
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to go from the posts to the bank. The plamtiff’s workman
was prevented from proceeding in the work, by water set back
by the defendants’ dam, on the 29th of April, 1837. The
water was kept up but one day at that time ; there was, how-
ever, evidence tending to show, that it was raised by the de-
fendants at different times during the summer, to settle their
dam, &c.

The plaintiff commenced framing his mill in March, 1837,
and raised it about the Ist of April. He began to dig his
race-way from the brook to his mill in September or October,
1837, and finished it about the 1st of December ; and in Jan-
uary, 1838, water was brought into such race-way and the
wheel was turned round.

It further appeared, that in 1823 or 1824, a dam and saw
mill were erected by Isaac Hunter on the site of the defend-
ants’ dam, whereby the plaintiff’s meadow and the ground on
which he subsequently erected his mill, were flowed ; that in
1830, on account of the damage done to the plaintiff and oth-
ers, Isaac Huntér took down his mill and removed it to an-
other water privilege below, and took out all that part of the
dam, which was constructed of wood, leaving the stone work
and spiling ; that he declared, however, that he had no inten-
tion of abandoning the privilege, and forbade his sons from re-
moving the spiling. Isaac Hunter subsequently conveyed his
farm to John Hunter, who, on the 17th of November, 1836,
conveyed a parcel of the land, including this water privilege,
described as such in the deed, to the defendants. On the 30th
of the same month the defendants contracted for plank for

a dam and flume, and for a frame for a furnace, to be delivered

on the Hunter privilege by the 5th of April, 1837, and, on the
same day, cleared off the site of the furnace, dug into the old
log-way, laid monuments for the corners of the building,
adopted the old dam as so much done towards their contem-
plated works, and cleared out the old race-way. They finished
their dam on the 29th of April, 1837, raised the frame of the
furnace during the month of May, and put it in blast on the 4th
of October next ensuing,.

There was evidence tending to show, that the dam of the
defendants was eighteen or twenty inches higher than the old
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Hunter dam ; but the defendants’ witnesses stated, that, i
there was any difference in the height of the dam, it was
trifling.

The defendants proved, that the plaintiff had declared, that
his object in erecting a mill, was to prevent the defendants
from flowing his meadow.

The defendants contended, that the plaintiff could not re-
cover on the second count, but should be confined to his reme-
dy by complaint under the statute ; that he could not recover
on the first count, because the Hunters did not abandon their
privilege, and the defendants, possessing their rights, had a
right to raise the dam and keep it up through the year, being
liable only to damages, to be assessed on complaint under the
statute ; but that if the Hunters did abandon their privilege,
the defendants still had the priority over the plaintiff, his acts
in December, 1836, not amounting to an appropriation of the
water, and, therefore, not constituting a beginning to occupy
the privilege.

The plaintiff contended, that the facts proved, constituted
in law an abandonment of the old Hunter dam, and a prior oc-
cupation on hig part, of his mill privilege ; that if the Hunter
dam was abandoned, he had a right to the enjoyment of his
mill privilege, because he occupied his mill site before the
water was flowed back upon it by the defendants ; and that if
the Hunter dam was not abandoned, he had such right subject
ocly to the user and height of the Hunter dam.

The judge instiucted the jury, that if they believed that
the Hunter dam was not abandoned, the plaintiff’s only remedy
was under the mill acts.

The jury returned a verdict for the defendants.

All questions of law arising upon the report, were reserved
for the consideration of the whole Court ; and judgment was
to be rendered on the verdict, or a new trial granted, as the
Court should order.

Bishop and Tucker, for the plaintiff, cited Bigelow v. New-
ell, 10 Pick. 348.

Byington and Porter, for the defendants.

Wipke J. delivered the opinion of the Court. The plain-
tifft demands damages for an injury done to his real estate, by




- SEPTEMBER TERM 1839.

the erection of a dam across Farmington river by the defend-
ants, whereby the plaintiff’s meadow lands were flowed, and
water was set back on the wheel of his mill. By the first sec-
tion of the Revised Stat. ¢. 116, the defendants were author-
1zed to flow the plaintiff’s land, and are only liable to the pay-
ment of damages in the manner provided by the statute. And
this claim the plaintiff has waived. But he contends, that he
may well maintain his action for damages to his mill.

Several grounds of defence were relied on at the trial, only
one of which is presented for our consideration ; and this
arises on an exception taken to the instruction of the court to
the jury. By the facts reported it appears, that the plaintiff
commenced preparations for erecting his mill in December,
1836, and then laid down two sills for an apron to his contem-
plated mill, but before he had erected and completed his mill,
the defendants had completed their dam and mill below, whereby
the plaintiff ’s workmen were interrupted and prevented from
proceeding with the plaintiff’s work. There was a question as
to the priority of the commencing these operations, and also as
to the defendants® prior right under the title of one Isaac Hun-
ter, who erected a mill on the defendants’ mill-site, in 1823 ;
but these questions are not material. The jury were instructed,
on the whole evidence, that if they believed that the Hunter
dam was not abandoned, the plaintifi’s only remedy was under
the mill acts. The correctness of the principle laid down de-
pends on the construction of the 2d section of the same statute.
That provides, that ¢“no such dam shall be erected, to the in-
jury of any mill lawfully existing, either above or below 1t, on
the same stream, nor to the injury of any mill site on the same
stream, on which a mill or mill dam shall have been lawfully
erected and used, unless the right to maintain a mill, on such
.ast mentioned site, shall have been lost or defeated, by aban-
donment or otherwise.”

The question is, whether the present case is brought within
this prohibitory clause of the statute. And it is the opinion of
the Court that it is not. At the time defendants’ dam was
erected the plaintiff had no existing mill. The defendants’
dam was erected in April, 1837 ; and the plaintiff’s mill was
not completed until the December after. The plaintiff’s
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Baird  race-way from the brook to his mill for the purpose of procur.
Welle,  ing a head of water, was not begun until September or Octo-
- " ber, of the same year. Nor was the plaintiff’s mill-site one on
which a mill or mill-dam had ever before been erected and used.
So that the case is not within the true meaning and indeed the
express words of the statute. If the plaintiff has any remedy.

it is under the mill acts, as the jury were instructed.

The case of Bigelow v. Newell, 10 Pick. 348, was cited in
support of the plaintiff’s claim ; but as that case was decided
before the Revised Statutes, it cannot control the obvious

- meaning of the 2d section of the statute.
Judgment on the verdict.

Naraaviel Nicuons versus JoHN SmITH.

Where by the judgment upon a petition for partition by one of two tenants 1n com=
mon of real estate, the whole was by mistake assigned to the petitioner, the coten-
ant not appearing and answering to the petition, it was 4eld, that such cotenant
was not concluded by the judgment, but might, by virtue of Revised Stat. ¢. 103,
§ 43, maintain an action for his share of the land against the petitioner.

A deed by one of several tenants in common of real estate, of his share thereof in
severalty, can be avoided only by the other tenants or some one of them.

Ta1s was a writ of entry to recover one undivided sixth
part of a lot of land in Hancock.

At the trial, before Putnam J., it appeared, that m 1835,
the demandant and the tenant were tenants in common of the
lot in question, which was one of certain mountain lots former-
ly belonging to John Tryon, deceased, the tenant claiming five
sixths, and the demandant, one sixth thereof. The lot imme-
diately adjoining it on the south, was on the 13th of Septem-
ber, 1828, conveyed to the demandant by John T. Shepherd,
who held it as one of the heirs of Lryon; and the demandant
conveyed the same to H. C. Babcock, bounding it on the north
by some staddles, a known monument still existing. The ten-
ant, in a petition for partition of the north lot, described it as
bounding southerly on land of H. C. Babcock, the staddles
being described as the southwest corner of the lot, and a stake
and stones, as the monument in the southeast corner. A




