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George Westonversus EzraCarlisle ux.et
Junior.

notandbeing of aThe a coroner virtue special authority,service of byprocesses by
himgivetofactsofficer, all thecoming generalthe duties of that necessarywithin

general to him is notand a directionin the itself;tile should writpower appear
sufficient.

thougha and did notcoroner,But where a was served it appearwrit affirmativelyby
negativelyon its face that he had to serve it did not thatit, yet appearauthority

had appearinglie not such it was that the andheld, defendant, plead-authority, by
ing to the had the inaction, cured defect the service.

Trespass. in the writ asThe wasdefendant described
ofa of the Suffolk.sheriff of theformerly countydeputy

The term thewrit was served a coroner. the returnAtby
defendant entered his and subsequentlyappearance generally,

demurrer,a ain of anot and in (withput plea guilty, joined
thewhich actionreservation of to waive his plea,) byliberty

Heto court.was the Pleas thisfrom Commonbrought up
court,in hisentered his this waivedappearance generally plea

Pleas,in the action be dis-filed the Common and moved that
service, the been mademissed for want of same havinglegal

had; that as defendantwho, time, alleged,a coroner at theby
was ato the The defendantno make service. deputyauthority

as at the timeSuffolk, and acted suchthe ofsheriff for county
committed.waswhen the supposed trespass

no MarchThe had 14th.for coroner authoritythe defendant.Brigham,
norwrit, the not a interested into serve the sheriff being party,

; v.; 43, Cook,St. c. 1 Bank 41783,case Merchantsthe §
97;; 14,410 and the servicePick. Revised Stat. c. being§

Ross,Wood v. 11a the Court has nonullity, jurisdiction.
; v. 6 R. 399.Huckins,Mass. 271 Hart Mass.R.

AThe did not cure the defect. meregeneral appearance
;be be. 3cannot cured an Chit. Gen.nullity mayirregularity

;523, ;524 3 East,Pract. v. 155 RobertsPhillips,Taylor
;Monkhouse, 8 East,v. 547 Case v. 6 Connect.Humphrey,

139 ; Bunn ;R. v. 2 Johns. R.Thomas, 190 v.Bailey
Smith, 3 196.Fairfield,

Sumner, forB. the The andplaintiff. general appearance,
merits,to the a of theá the is waiverpleading allegedfortiori
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Carlisle Warren,of the service. v. 2 Pick. 592insufficiency Ripley
v. Eaton v. ;6 v. 6Whitaker, Blake,Pick. 468 MassMoodyWeston.

R. 459. tothe defendant have ceased be aAlthough may
the sheriff nevertheless be for his actdeputy, may responsible

;of as a 1Grinnell v. Mass. R.complained Phillips,trespass
; ;530 Knowlton 1Bartlett,v. Pick. 274 and unless it ap­

writ,on the face of the that the sheriff was notpears clearly
interested, the Court will not the action ondismiss motion.

March 18th. Morton J. delivered the of the Court.opinion Formerly
a coroner was authorized to serve when the sheriff orprocess

;his 43,was a St. c. 11783, Merchantsdeputy party. §
Bank Cook,v. 4 Pick. 410. the Statutes,But Revisedby

14, 97, and,c. this inmodified,was somepower respects,§
;extended so that a coroner serve writ in whichnowmay any

the sheriff is interested.
coroner,The service of a a author­specialprocess by being

officer,and not allwithin the duties of thatity, coming general
the facts to him the should be madenecessary give topower

itself;in the writ and a direction to him is notappear general
sufficient. Case v. 6 139.Connect R.Humphrey, This

which,omission defect,too is a of as it on record,theappears
the notice,Court will ex take of which theor defendantofficio

on motion or in 11Ross,take error. Wood v.may advantage
;; Thomas, Johns. 190 Law­Mass. R. 273 Bunn v. 2 R

;Smith,rence 5 362 v. Bateman Tr.v. Mass. R. Tingley &
; 3 East, ;10 Mass. 344 v. 155 RobertsR. Phillips,Taylor

8Monkhouse, East,v. 547.
is,inThe the case whether the de-only question present

fendant, his and to action,theby hasappearance pleading
cured the defect in the service. The rule thisgeneral upon

andis, waived,that defects butirregularities maysubject be.
cured, life,mere nullities cannot or tobe restored inasmuch as

Jurisdiction cannotnever bepossessed any legal vitality.they
3 Gen. Pract. 524.consent of Chitty’sparties.given by

of action the were within theThe cause and parties, clearly
the The service of the writof Court. was madejurisdiction
to it directed, who,the officer whom was and in certainby

to serve such Andcases, was authorized precepts. although
that the sheriffnot was interestedit does affirmatively,appear
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suit,m the it CMlimso does not he was not in-thatappear negatively
V.defendant,terested. The and to theappearing pleadingby We-jti a.

action, case,the that is,admits in this adm.ts thejurisdiction,
fact which is to the valid.make servicenecessary

It to theis an rule that aofelementary pleading, plea juris­
;in thatdiction is the first the order of and any pleapleading

awhich the is tacit admisrefers to court otherany question,
cause,sion that the court a to in and is ahas theright judge

;of Pl. 231waiver all to the Gould’sexception jurisdiction.
1 478. record,Pl. it theWhereverChitty’s uponappears
that the court has no thewhichjurisdiction, nothing parties

it;do or omit to domay will but where the want ofgive juris­
diction shownmust be aliunde, or where theby proof partic­
ular facts the exist withgiving jurisdiction may consistently
the record, a to the action is a waiver ofplea any exception
to the jurisdiction.

In the of 10 R.Gannet, 176,case v. whichMass.Gage
was an action a thetreasurer clerk of theby county against

“courts on bond,an official the court It does notsay, ap-
on record,the face of thepear that the iscounty directly

interested. theBut havedefendants waived this exception,
and theby to the action in Commonappearing pleading

Pleas.”
The Warren, 592,case of v. 2 Pick. is aRipley much

thancase the There borestronger the writ teste ofpresent.
one of the associate of the Common Pleas,justices contrary
to ;a of the constitution and the Courtprovision yet say,
“We think we are well thatwarranted in the writ inholding
this case, defective, has been madethough originally good by
the himself,defendant who ithas submitted to without ques-

ofits all but the thetioning lastvalidity, through stage pro
cess.”

of doThe in the service this writ could the de-irregularity
fendant no He was notified of theseasonablyinjury.possible

on returnof the the ofaction,commencement appeared day
writ, filed as hethe made such motions and such pleas thought

nowbest to his and has tolegal rights, openadapted protect
ofdefence,him of and himselfavail everyevery ground may

thedone,which he could have had writ al-legal exception
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Carlisle tointerested,that the sheriff or rectedleged was had it been d
v. and served the sheriff himself.byWeston.

whole, satisfied,On the well an itwe are that this was regu-
waive,which the and thatdefendantlarity might by appearing

action, inhas cured the defect theand to the hepleading
service.

overruled.Motion

Dugan.AnnversusO. EatonEzra

singleconsisted of a count set-the declarationaction of debt for rent,in anWhere
to thewriting, the leaseda not inting contract, plaintiffwherebyforth special

aat but the evidence wasrent,for one month,a tenement, specifieddefendant
aof thedefendant,the the plaintiff, occupied part onlythat with permissionmerely

general a fatalno count this wasit as there washeld, that,wastenement,of such
variance.

aoffor The declaration consistedDebt rent. single
the defendantthe leased tocount, forth, that plaintiffsetting

house, withof a andstories messuage“the andsecond upper
” “ and to hold thesituated &c. to havethe appurtenances,

month, and sotime, wit,to for oneto her for a certainsame
continued, andsaid lease yieldingmonth to month whilefrom

same, the sumhold theas shesotherefor shouldlongpaying
month,each and every payableand centsdollars fiftyof twelve

month, ofvirtuebyof eachthe fifteenth dayonin advance
was ininto andsaid entered possessiondemise Duganwhich

month ofof thethe fifteenthuntil day presentof said premises
dollars,wit,of tosum money, twenty-fivewhen a largeJuly,

'indue, is still arrears andwas which unpaid.”rentsaidfor
the issue.defendant generalThe pleaded

Pleas,in the Court of Common before Wardtrial,At the
orin was toJ., no contract havewritingC. produced proved

had demised the toexisted, the thewhereby premisesplaintiff
her todefendant, or had to them'foroccupyagreed permit any
rent. But ittime, or for certainoflength any appeared in

leased allhad, the roomsevidence, that the plaintiff previously,
in the second which he re-mentioned, one story,above except

for the sum ofuse,own to onetained for his M‘Donough,


