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Commercial and the individual might have been deemed the promisee as in |
Bank .
v those cases. But such was not the fact, and we discover no
_French.  valid objection to the plaintiffs’ recovery.

U Judgment on the verdict.

ll

CoMMONWEALTH versus Asaner B. MoTT.

The St. 1827, c. 118, § 19, enacts, that a person convicted of a crime punishable by
confinement to hard labor for a term of years, who shall have been before sentenced
to like punishment, shall be liable to confinement to hard fabor not exceeding seven
years, in addition to the punishment by law prescribed for'the offence for which he
shall be tried; and if twice before so convicted and sentenced, he shall be punished
by confinement to hard labor for life. The St. 1882, c. 73, enacts, that no convict
shall be sentenced by force of the provision in the statute of 1827, unless he shall
before have been twice sentenced and twice discharged from prison. The Se. 1883,
¢. 85, repeals the statute of 1832, and enacts that a person convicted and sentenced
to confinement to hard labor for a year or more, who shall have been before sen-
tenced for not less than a year, and shall have been discharged, shall be sentenced
to confinement to hard labor not exceeding seven years, in addition to the punish-
ment preseribed by law for the offence for which he shall be tried; and in case he
shall have twice before been convicted and sentenced and twice discharged, he may be
punished by confinement to hard labor for life, or for a period not less than seven
years in addition, &c. A convict was sentenced in 1816 for a term of years, and
was discharged. In 1818, upon a second conviction, he was sentenced for a term
of years, and to an additional confinement for one year. He escaped, and in 1830
committed an offence, for which, in 1834, he was tried and convicted and sentencec
for a term of years. It was held, that the statute of 1832, having been enacted
after the commission of the offence and repealed before the trial, was not applica~
ble to the case; that the statute of 1833, by repealing the statute of 1832, restored
the statute of 1827 to its operation as if that of 1832 had never been passed ; and
that the convict could not, by force of the statute of 1827, as modified by that of
1833, be sentenced for life or for more than seven years, not having been twice dis-
charged, but that he might be sentenced, as a convict who had once been sentenced
and once been discharged, to confinement not exceeding seven years.

Tris was an appeal from a judgment of the Municipal
Court, rendered upon an information filed in 1837. The in-
formation set forth, that in March, 1816, the defendant was
convicted of larceny and receiving stolen goods, before a coun-
ty court in Vermont, and was sentenced to be confined to hard
labor in the state prison of that State, for the term of two
years ; that the sentence was executed upon him, and he was
afterwards discharged from the prison ; that in 1818 he was
convicted at Cambridge, before this Court, of three distinct
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larcenies, and was sentenced, as a common and notorious thief,
to solitary imprisonment for fifteen days, and to confinement to
hard labor afterwards, for the term of five years, in the state
prison in Charlestown ; that at a subsequent day in the same
term of this Court, an information was filed against him by the
Attorney-General, setting forth the conviction and sentence in
Vermont, and praying that the additional punishment, pre-
scribed by the statute in such case, might be awarded against
him ; that it was thereupon adjudged by this Court, that the de-
fendant should be further punished by solitary imprisonment for
seven days, and afterwards by confinement to hard labor for
one year, after the expiration of the former sentence ; that af-
terwards, on the 8th of June, 1822, before the expiration of
either of the sentences, the defendant unlawfully escaped from
the prison, and was not recaptured until the 25th of October,
1834, when he was brought back thereto and confined to hard
labor again in pursuance of the sentences of this Court ; and
that on the 18th of April, 1837, after such sentences had been
executed upon him, he was discharged.

The information further set forth, that the defendant, after
his escape from the prison and before he was brought back, at
a term of the Court of Common Pleas begun and held at
Springfield, in June, 1834, was convicted of two larcenies,
committed on the 6th of July, 1830, and was sentenced by
that court, for one offence, to solitary imprisonment for one day
and confinement to hard labor in the state prison for two years,
and for the other offence, to solitary imprisonment for one day
and confinement to hard labor in the state prison for one year,
commencing from the expiration of the previous sentence ;
that the prisoner was afterwards removed to the state prison at
Charlestown, and these sentences were begun to be executed
upon him after the before recited sentences of this Court had
been executed, to wit, on the 18th of April, 1837 ; and that
the defendant was still remaining in prison in execution of the
sentences of the Court of Common Pleas. Wherefore the
information prayed, that the Municipal Court might award
against the defendant the additional punishment, prescribed by
the statute in such case made and provided.

At the August term of the Municipal Court in 1837, the
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defendant was tried upon this information, and the jury returned
a verdict, that the charges therein contained were true.

The defendant moved, that the judgment might be arrested
for the following reasons :

1. That no judgment can be rendered against him as a third
comer, so called in the language of the prison, because it ap-
pears from the information and other papers in the case, that
he had not, at the time of his last sentences, in the Court of
Common Pleas in 1584, been twice before convicted and
sentenced to the state prison of this State or of any other of
the United States, and fwice discharged therefrom.

2. That no judgment ought to be rendered against him as a
second comer, because it appeared from the information, &ec.,
that the several offences for which the defendant was last sen-
tenced by the Court of Common Pleas in 1834, were commit-
ted in the year 1830, and before the enactment of the St. 1832,
¢. 73, and St. 1833, ¢. 85. ’

This motion was overruled by the Municipal Court, and the
defendant was sentenced to an additional punishment of solitary
imprisonment for one day and confinement to hard labor for
seven years in the state prison. From this sentence the de-
fendant appealed to this Court; and, upon a new trial bad at
the - November term of this Court in 1837, the jury found the
facts stated in the information to be true, with an immaterial
exception, not affecting any question in the case.
~ The 8t. 1827, ¢. 118, § 19, provides, that whenever a
person convicted of any crime, the punishment whereof shall,
by law, be confinement to hard labor for any term of years,
shall have been before sentenced to a like punishment, in this or
any other of the United States, he shall be sentenced to soli-
tary imprisonment not exceeding thirty daysand to confinement
to hard labor not exceeding seven years, in addition to the pun-
ishment by law prescribed for the offence for which he shall be
tried ; and in case he shall have been twice before convicted
and sentenced in manner aforesaid, he shall be punished by con-
finement to hard labor for life and by solitary imprisonment as
before mentioned. -

The 8t 1832, ¢. 73, provides, that no convict shall be sen-
tenced bv force of the provisions in Sf. 1827, ¢. 118, § 19,
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unless he has at two several times before been sentenced to
confinement in a state prison for a period, at each time, more
than one year, and been twice discharged therefrom in due
course of law ; and that instead of the additional punishment
by confinement for life, imposed by the statute of 1827, the
convict may be sentenced for life or for a period not less than
seven years.

The 8t. 1833, ¢. 85, provides, that when any person, upon
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conviction, shall be duly sentenced to punishment by confine- .

ment to hard labor in the state prison of this State for one year
or more, and shall have been before sentenced to a like punish-
ment by any court of this State or any other of the United
States, for a period of not less than one year, and shall have
been discharged from such former sentence in due course of
law, he shall be sentenced to an additional punishment by soli-
tary imprisonment not exceeding thirty days and confinement to
hard labor not exceeding seven years; and that in case such
convict shall have been twice before convicted and sentenced to
a state prison, in manner aforesaid, and twice discharged there-
from, he may be sentenced to confinement to hard labor for
ife or for a period not less than seven years ; and that the act
of 1832, ¢. 73, be repealed.

The case was argued in writing on the part of the prisoner,
by

E. D. Sohier and D. 8. Greenough. . The prisoner is not
liable to be pumished, either as a second or third comer, for the
following reasons. ‘ ‘

A law passed after the doing of an innocent act, making the
act punishable, or, if such act were then punishable, increasing
the penalty, is an ez post facto law, and therefore void, 1 BL
Comm. 46 ; Declaration of Rights, art. 24 ; Declaration of
Rights of Maryland, art. 15 ; Calder v. Bull, 3 Dallas, 390,
397. But a law passed after the doing of a criminal act, mak-
ing it less so, is merely retrospective, and not ez post facto.
Revised Stat. ¢. 146,§ 6 ; Calder v. Bull, 8 Dallas, 391,

The defendant is to be punished, if at all, by the law as it
stood in July, 1830, when the last offence was committed, un-
less between that time and the time of his trial upon this infor-
mation, the law has been repealed, or the penalty mitigated.
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Now in July, 1830, the 8. 1827, ¢. 118, § 19, was in force.
The prisoner was tried upon this information in 1837, and on
the 29th of February, 1832, between the time of the commis-
sion of the offence and the trial upon the information, the
St. 1832, ¢. 73, was passed. This statute, though containing
no repealing clause, yet virtually repeals by implication the
19th section of St. 1827, ¢. 118. 1 Leach’s Cas. 306 ; Bart-
lett v. King, 12 Mass. R. 545 ; Nichols v. Squire, 5 Pick
168. It cannot be said to be ex post facto, but retrospect-
ive, its effect being not to increase, but to diminish a penalty
incurred.

The 8t. 1832, ¢. 73, required, in order to subject a person
to punishment under its provisions, that he should have been,
¢ at two several times before,”” sentenced to confinement in a
state prison, ¢ for a period, at each time, more than one year,”
and have been *“ twice discharged therefrom in due course of
law.” Moreover it is a highly penal statute, and is therefore
to be construed strictly. JMelody v. Reab, 4 Mass. R. 473 ;
Gibson v. Jenney, 15 Mass. R. 205 ; Commonwealth v. Phil
lips, 11 Pick. 34.

Now if this statute is the law by which the defendant’s case
is to be judged, does he come under its provisions, if con-
strued strictly ? Is it alleged and proved, that before his last
conviction, to wit, in June, 1834, the defendant had, ¢‘at two
several times,’’ been sentenced to confinement, in a state pris-
on, and been twice discharged ? 'T'he verdict shows, that he
had been twice, at the same term, sentenced to the state prison
at Charlestown, to wit, in 1818, but had not, at the time of his
trial in June, 1834, been discharged at all. Aund clearly this
is not, within the meaning of the statute, ‘‘two several times.”
Ez parte Stevens, 14 Pick. 96. The verdict also shows, that
he had been previously sentenced to the Vermont state prison,
and thence discharged. Tt would seem, therefore, that the
punishment of second comers is abolished by this statute, and
that the defendant is not a third comer within its provisions.

If the Court should be of opinion, that this statute does not
repeai 8t. 1827, ¢. 118, § 19, but only directs the manner of
its construction, it is nevertheless quite clear, that the defend-
ant cannot be punished under it as a third comer. For whethe

.
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it repealed or controlled the former statute, still, by the con-
struction in Ez parte Stevens, before cited, the defendant is
not a third comer under it ; and the only question remaining
would then be, whether or not, under the two statutes taken
together, the prisoner is liable to punishment as a second
comer. Now it appears, that the last offence of which he was
convicted, was his third offence, and that he bad already once
undergone the punishment of a second comer ; and it appears
clearly from the statute itself, that it was not intended to punish
a convict twice as a second comer. The inference therefore
would seem to be, that the defendant must be punished as a
third comer, or not at all, and that, having committed a third
offence, and yet not being liable to the punishment of a third
comer, he must be discharged.

But whatever may be the opinjon of the Court concerning
the construction of the statutes already cited, it is apprehended,
that there can be no doubt, that the S, 1838, ¢. 85, is inappli-
cable to this case ; that statute being, upon the principles laid
down in Calder v. Bull, clearly ex post facto, since it increas-
es the punishment of a crime after its commission and before
conviction. If it were permitted to be applied to the present
case, it would make the prisoner liable as a third comer upon
his sentence of seven days and one year, in 1818, which liabil-
ity was pot incurred under St 1827, ¢. 118, § 19, 20, the
statute in force when the offences of 1830 were committed.
And by Revised Stat. ¢. 146, § 6, the Revised Statutes can
have no operation upon this case, because they do not mitigate
the penalty or punishment incurred.

Austin (Attorney-General) and 8. D. Parker (County-
Adttornex for the Commonwealth, did not desire to be heard.

Saaw C. J. delivered the opinion of the Court. The
object of this information is to have the additional punishment
awarded 4gainst the prisoner, either as a second or third comer,
as the law applicable to the facts will warrant. The counsel
for the prisoner contend, that by law he is not liable to either.

This proceeding by information is given by law as a sort of
ancillary process by which the Court may award that punish-
ment, which might and ought to have been awarded by the
court before which the conviction was had, if the facts of the
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former convictions, sentences, and discharges, had been judi-
cially brought to its notice. 'The question then is, what addi-
tional punishment if any, would the court have been authorized
and required to award, on the conviction at Springfield, had
these facts then been brought before it. "Whatever may have
been the construction of the statute of 1827, ¢. 118, § 19,
which was in force in 1830, when the larcenies of which the
prisoner was then' convicted, were commiited, it had beer
modified at least, and its construction controlled, by the St.
1832, e. 73, and S8t 1833, ¢. 85, before the conviction in
1884. Tor though subsequent acts could not increase the
penalty upon an offence already committed, yet they might
mitigate or diminish it ; and such was the effect of these acts.

The first question is, whether upon the terms of the statute
of 1833, the prisoner could be sentenced as on a third convic-
tion, supposing that the act of 1832, which may deserve a sep-
arate consideration, had not been passed. The language of the
statute is, ** such convict shall have been twice before convict-
ed and sentenced to the state prison of this State, or of any
other of the United States, in manner aforesaid, and twice dis-
charged therefrom.” These words are clear and unambiguous.
The convict must not only have been twice convicted and sen-
tenced, but twice discharged, by pardon or otberwise. But an
escape from prison is no discharge, as the defendant has learned
by experience, by being compelled to work out the old sen-
tence, when brought back. And such sentence and discharge
must both have occurred before the commission of the new
offence for which he is to be sentenced. The aggravation of
such third offence consists in his having committed it after the
salutary and reforming influence of two separate commitments
to the penitentiary, and two discharges therefrom by pardon or
execution of the whole sentence, had been tried in vain.

Then the question recurs, whether the prisoner, upon the
statute of 1827, in connexion with the first provision in 8.
1833, can be subjected to the additional punishment, as a per-
son who had been once before convicted, sentenced and dis-
charged. In considering this question, the terms second comer
and third comer, may tend to mislead. These words are not
used in the statute, nor words equivalent. The statutes award
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an additional punishment to him who has been once before sen-
tenced and discharged, and a still severer punishment to him
who has twice before been sentenced. But it is not the less
true, that a man has been once before sentenced and dis-
charged, because he has been twice before sentenced. Sup-
pose there were no provision whatever, for an increased addi-
tional punishment on third comers, but the law should stand,
that any person who had before been convicted and sen-
tenced, should be liable to an additional punishment, and a man
should be convicted on several successive offences, would
it not be true upon each offence after the second, that he had
before been convicted and sentenced, and would not this bring
him expressly within the provisions of the statute, and render
him amenable on each conviction to the additional punishment ?

Nor does the fact, that the prisoner has once been sentenced
to additional punishment as a second comer, affect this ques-
tion. That was the sentence due by law, for the offence of
1818. He now stands for sentence for the offences of which
he was convicted in 1834, and those only. To this the sen-
tence for a prior and distinct offence is no bar.

It appears very clear from this view of the law, that but for
the statute of 1832, the prisoner would clearly have been liable
to the additional punishment provided by statute against a
person, who had been once before convicted, sentenced and
discharged. e was sentenced to two years hard labor, in the
state prison in Vermont, and had been discharged ; and the
offence of which he stood convicted and liable to sentence at
Springfield in 1834, was such as subjected him to imprison-
ment for at least two years ; for he was so sentenced.

The law in force, when the crime wag committed, in 1830,
was 8t 1827, ¢. 118, § 19. Any person convicted of any
crime, the punishment whereof shall, by law, be confinement
to hard labor for any term of years, who shall have been before
sentenced to a like punishment by any court of this State, or
any other of the United States, whether pardoned or not, shall
be sentenced to solitary imprisonment, not exceeding thirty
days, and to coxfinement to hard labor, not exceeding seven
years, in addition to the punishment prescribed by law, &e. ;
and it then provides for the case of a person, twice before so
convicted and sentenced.
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Had the prisoner been arrested, tried and convicted, imme-
a.ately after the offences committed in 1830, he would have been
liable under this law to the additional punishment. Then came
the statute of 1832, ¢. 73, by which it was provided, that no
convict should be thereafter sentenced to additional punishment
under the former act, unless he had at two several times been
sentenced, in this, or some other State, for a period at each
time more than one year, and had been twice discharged thsre-
from in due course of law.

Whether the legislature intended to go the full length of
taking away all additional punishment, upon a second convic-
tion, has been doubted, and some color is given to that doubt,
by the change of the law the ensuing year. One great object of
the statute undoubtedly was, to declare that by two convictions,
should thereafter be understood, sentences and commitments at
two distinct times and discharges therefrom by pardon or
execution of the whole sentence, instead of two sentences at
the same term of a court, according to a judicial copstruction
which had been put upon the former acts. But whaterer may
have been the intent, the language is clear and explicit, that no
convict should be sentenced, unless he had been twice <om
mitted and discharged. The sentence and conviction of 1834,
although for an offence previously committed, was after the
passage of this act; the prisoner, though he had been twice
sentenced, had not been twice discharged, and therefore was
excepted by the act, from the additional punishment. For
although-the law cannot create or increase penalties for past
offences, it can take away or mitigate them. It was not in
terms a repeal of the act, but it declared, that it should not
operate in a particular way, in a particular case. At least it
so far suspended the act, that the prisoner could not have been
sentenced under the former whilst this remained in force.

But the year following, this act was itself repealed by Si.
1833, ¢. 85, § 2, with a saving of all judgments then rendered,
which saving does not affect the present case.

This statute, in the first place, provides for additional vunish~
ment, on a person who should thereafter be convicted of an
offence punishable by confinement to hard labor in the state
prison, for one year or more, instead of ¢ terms of years,”
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which was the former language and which had been held to be
at least two years. Ex parte Seymour, 14 Pick. 40. And
this was to be imposed when the convict had before been sen-
tenced to a like punishment in this or any of the United States,
for a period not less than one year, and been discharged in due
course of law by pardon or otherwise. It then went on to
provide for a further additional punishment, when the convict
had before been twice so sentenced and discharged.

It is obvious, that the additional punishment cannot be
awarded upon this part of the law ; because it was enacted after
the offence was committed. In one respect this provision was
more penal than the former, because it rendered one liable on
conviction of an offence, punishable by imprisonment for one
year or more, whereas under the former the offence must have
been punishable by imprisonment for a term of years, construed
to mean at least two years. So by this later act, the former
sentence may have been for one year only, whereas by the
former it must have been for at least two years. But this is
immaterial, for the reason already given ; that is, regarding this
as a new enactment creating and imposing penalties, it cannot
be applied to the prisoner’s case, because it was passed after
the offence was committed, for which he stood liable to be
sentenced in 1834,

The question therefore is precisely this, whether the act of
1833, by repealing the act of 1832, in legal effect annihilated
it, and left the act of 1827 to its proper operation, in the same
manner as if that of 1832 had not been passed.

Bv the statute of 1827, which was in force when the crime
was committed, the prisoner was liable to the additional pun-
ishment. e stood convicted of an offence punishable by im-
prisonment for a term of years, and was actually sentenced to
imprisonment for two years. He had before been sentenced
in Vermont for a term of years, to wit, two years, and dis-
charged in due course of law.

J¥ the act of 1832 put an end to the operation of the act
of 1827, as it regarded persons once before convicted, sentenced
and discharged, and if the repeal of this repealing or qualifying act
did not revive and restore the act of 1827, and leave it in force
with all its penal consequ=nces, then the prisoner was not liable
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in 1834 to be sentenced to the additional punishment, though
he had been once before convicted, sentenced and discharged.

But if the effect of the statute of 1833, was to repeal the
repealing act, to put an end to the suspension of the act of
1827, and leave it in force with all its penal consequences, as
if the act of 1832 had not been passed, then, in 1834, the
prisoner was liable to the additional punishment, on his convic-
tion at Springfield for offences committed in 1830 ; and the
additional punishment not having been there awarded, he is
now liable to such additional punishment upon this information.

The general rule upon this subject is, that by the repeal of a
repealing statute, the former statute is revived, without any
formal words for that purpose. 1 Bl. Comm. 90; 4 Iost.
326 ; Bac. Abr. tit. Statute, D. ‘

But the precise point, upon these statutes, appears already
to have come under the consideration of the Court and been
decided. In the case of Commonwealth v. Getchell, 16 Pick.
452, it was decided, that the act of 1832 was a suspension of
the operation of the act of 1827 in regard to additional punish-
ment in cases of second conviciions, and that this suspension
was terminated by the act of 1833, and that thereby the act
of 1827 was contmued in force; that as a necessary conse-
quence, if the offence with which the prisoner stood charged
had been committed, or if the conviction had taken place, after
the act of 1832 and before that of 1838, the prisoner would
not have been liable to the additional punishment, but both
baving taken place before the act of 1882, and the information
having been filed after the act of 1833, by which that of 1827
was reinstated and continued in force, the prisoner was liable
thereon to the additional punishment.

That is precisely the present case, with one variation not
affecting the principle of the decision. In this case, the offence
was committed before the act of 1832, and the conviction
thereon was had after the act of 1833 ; and so the offence was
not committed, nor was the conviction had, whilst the act of
1832 was in force. The Court are all of opinion, that the
prisoner is liable to an additional punishment not exceeding
seven years, upon that part of the St. 1827, ¢. 118, § 19,
which imposes such punishment upon a convict, who has been
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Two booksellers, partners, executed an assignment in trust for the zenefit of their
creditors who should oecome parties to it, of ““all their books, stock in trade,
printing apparatus and machinery, books of account, book debts, notes and de~
mands, and all their other property of every name and nature, except such as is
exempt from ittachment, most of the same being now at their place of business,
a schedule of which is annexed ; and other and fuller schedules of the property
hereby assigned shall be hereunto annexed as soon as the same can be conveniently
made.”” The schedule contained three items, viz. ¢ stock of books in store,—print-
ing presses and materials,—notes and demands &c.”” After the lapse of more than
two months the furniture of one of the partners, being then in his possession, was
attached by u creditor, and after this the assignees inserted it in the schedule.
It was keld, that the words of the assignment, though broad enough in themselves
to comprise the furniture, were restricted by the schedule ; that the furniture was
not included in the schedule as originally made, the ¢ &c.>” being applicable to
things ejusdem generis ; that parol evidence that the assignment was intended to
embrace the furniture was inadmissible, because it would vary the written instru-
ment ; and that the attachment, therefore, was valid.

Trespass against a deputy sheriff to recover the value of
certain furniture attached by him in June, 1837, as the property
of G. W. Light, in a suit of B. Bradley against Light and
J. A. Stearns.

On a case stated it appeared, that the furniture was the
property of Light, It was claimed by the plaintiffs as assignees
under an assignment, dated the 7th of April, 1837, made by
Light & Stearns, for the benefit of their creditors. To this
instrument Light & Stearns, who were then partners in the
book-selling business, under the firm of Light & Stearns, were
parties of the first part, the plaintiffs of the second part, and
the creditors who should execute it, of the third part. The
assignment purports to be made agreeably to the *“act to regu-
late the assignment and distribution of the property of insolvent
debtors ;7 (St. 1836, ¢. 238;) and by it Light & Stearns
assign to the plaintiffs “all their books, stock in trade, printing
apparatus and machinery, books of account, book debtt, notes
and demands, and all other property of every name and nature,
except such as is exempt from attachment, most of the same




