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thatbuild,to and for toOLinda has occasiona situation purpose dig
v. andhe his materials earthcellars, lay buildingmay rightfullyLothrop.

he carestreet,limits of the takes notwithin the provided
same,the and to remove them withinto obstructimproperly

that,It is obvious thistime. withoutverya reasonable privi-
would in situations orit be some nearlylege, quite imprac-

-If he be aat all. of toticable to build guilty wrong any
and ownerto the not to the of the land.one, it is public,

tonuisance,of a he is answerable the Common-If he is guilty
aThe earth or on with anwealth. gravelspreading way

itthe and make more convenientintent tohonest improve way
it,and isuse,for thereby actually improving clearlypublic

owner of land. isno on the the Much less it atrespass
allowto horses and to standoccasionallytrespass, carriages

or near house. This one ofin the a is thestreet against
of a If this were touses be deemedhighway.appropriate

few of us woulda escape.trespass, very
thewere the substance of instructions which wereThese

correct;We think were andtheto they judgmentgiven jury.
the verdict.be rendered uponmust

Ryder Hathaway.David C. versus Melatiah

“asIn J. A. a land of the of1778, of described lot whichparcel part swampconveyed
bought beingD. of A.” It that thisheld, recital,S. P. was confirmed evidenceby
running agreement,of the between such the and thelines, residue,of of lotby part

and of the of land to lines from 1778 to 1830,the thoseconformablyoccupation
jury presumingin the of a deed D. S. to J. A.would warrant the existence from

intermingle goods andA his own with others of the sameIf qualityintentionally
belonging be his such intermixture doesown,but which A toB,value to supposed

belongindid him and if; B,A of his in those which fact tonot devest property
belong whole,a take the he isknowing goods A,that of the to responsi-part away

goods goods,or take;ble to A in for the value of A*s if he the withouttrespass,
knowledge, although in he be in if he hasnot liablesuch trespass, may assumpsit,

a and he has not soldgoods, refusal,in after demand if them.trover,sold the or
goods not orown,knew that a of the were his if hein suchA, case, portionBut if

intermingledand them in order to B,were or misleadnot,whetherdoubted, they
danger takingwithout of thosetaking A,him his offrom portion,ana prevent

andlost his can have nofraudulent ownact,suchhas, remedy.then A property,by

forthe defendant taking, carryingThis was againsttrespass
ofcordshis use twenty-threeto ownand convertingaway

wood.
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Ryderthethatthe on theThe defendant taking, ground,justified
v.land,his without and was his prop-was cutwood right,upon Hathaway

to thehim,wasor that if wood taken byany belongingerty,
itbecause,it the own hadwasplaintiff, by plaintiff’s wrong,

it could not bewith the defendant’s wood thatbeen mixedso
cutcontended, wood wasThe that theplaintiffdistinguished.

own land.hisupon
thethatbefore Shaw C. J. Ittrial was appeared,The

on a tract of woodwas cut thewood in byquestion plaintiff
Dartmouth, known as the Cedarland Ponegansett Swamp,in

the ofto a on theand hauled out swamp,landing-place margin
to defendant;the of which the and that it wassoil belonged

thecarried defendant.afterwards away by
both the land inIt was assumed that wasby parties, dispute
lot,an acre so laid out thecalled,of bypart eight originally

in Dartmouthof common and undivided lands toproprietors
Allen. Inand John 1720 and John AllenJosephJoseph

the lot a line andmade a division of drawnby easterly westerly
middle, half,the the the land inthrough northerly including

to theJohn, half to Jo-assigned anddispute, being southerly
Allen, will,John in his on the 9th of November,datedseph.

1751, made a devise to his Allen,son the oftermsPhilip
which were sufficient to include the half of thenortherly eight

lot; 1768,acre and on the 22d of March, Allen con-Philip
the same in terms to Davidveyed In 1788,Shepard. David

devised to his sons, David,fourShepard Gideon, Allen and
Jonathan, all his lots in the withoutswamp, the lotspecifying
in the devisequestion, sufficient inbeing however terms to pass
"t, if the testator died seised of it. In 1791, David Shepard,
the to hisconveyed Gideon,brotheryounger, all his toright
the lands devised to him their father.by Gideon Shepard

intestate,died onesubsequently leaving child, Caleb Shepard,
from whom the derived his title.plaintiff

The also offered evidenceplaintiff that the title toproving,
ofthe the halfnortherly portion of the acresoutherly lot,eight

which was tooriginally assigned Allen, vested inJoseph Judah
son,1761,Allen in and was him to hisconveyed by Joshua

1764.Allen, in
defendant offered inThe evidence a deed from Joshua Allen
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Ryder defendant, datedof theto Melatiah theHathaway, grandfather
v. 16ththe ofon1778,on the 30th of and recordedJanuary,Hathaway.

“asa tract of land describedDecember, 1783, beingconveying
ofboughtlot which Davidof the of Shepardpart swamp

from acrossAllen, it one half of lot thesaid pathbeingPhilip
toin then westwardlot, an of thethe on island upland swamp,
”of lot to theend saidriver, uplandall the westthe and then

Davidfromno wasof Hart.one But conveyance proved
what; groundsdid itAllen nor uponto Joshua appearShepard

land.to sell suchtitle toJoshua Allen claimed poweror
of Mela-in the willfurther offered evidenceThe defendant

1808,in and in which hedated 1801tiah Hathaway, proved by
“ lot of cedarto his son swampdevised Henry Hathaway, my

diedof Joshua Allen.” Hathawaythat I Henrypurchased
father, children,after his three one ofintestate, soon leaving

defendantwhom the defendant. Thewas subsequently pur-
of the two children.chased the shares other

to the ofThe defendant also offered evidence runningprove
the of theconsent,mutual and actual landlines occupationby

on the him. Thislines,each side of as claimed evidenceby
to,was but was admitted as evidencecorroborative ofobjected

adeed, and also as to ofa lost disseisintending thoseprove
under whom the claimed.plaintiff

evidence, instructed,In to this the were thatrespect jury
tothe recital in the deed from Joshua Allen Melatiah Hatha-

the1778,the in with evidence ofelder, theway, together
of and oflines, mutual the actualrunning by agreement, occu-

lines,of the land to those andpation conformably acquiescence
therein from 1778 until about the time of the1830, sale
and Caleb under whom theconveyance by Shepard, plaintiff

title, evidence,claimed fromwas whichcompetent they might
infer, it,if were satisfied with the ofthey thatsufficiency a
deed the land in had been madeconveying Daviddispute, by

father,to Allen or to his JudahJoshua Allen.Shepard
show,There was evidence to that aalso of thetending part

thewood taken defendant was cut the fromby byaway plaintiff
; andother not in the claimed alots controversy plaintiff right
wood,for the he didto whether or did notrecover damages

lot from thehis title to the which residue was takenestablish
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Ryderifevidence, instructed,In to the were thatthisrespect jury
v.from land to whv.h thethe took the wood without rightplaintiff Hathaway

;ittitle,defendant had the defendant had a to takeright away
if of thethat the bulk the wood was taken from defendant’s

of own wood so mixed withland, but a the waspart plaintiff’s
defendantthe wood in the same either that thedefendant’s pile,

examination,reasonableit, not,did not know or could by any
forait, the of such was not trespass,taking partdistinguish

; if it was done wil-would lie sowhich this action á fortiori,
in order the defendant to theor tofully fraudulently, expose

wood, in case he shouldof some of thedanger taking plaintiff’s
; otherwise, ifit would be the defendanttake his own but that

could,wood, and reason-knew that a was the bypart plaintiff’s
care,able and it.distinguish separate

defendant,The returned for the thea verdictjury having
themoved to set it aside on the thatplaintiff grounds, jury

were law,misdirected in matters of it theand that was against
evidence the ofand the evidence.weight

Ezra Bassett,and for the cited, to theplaintiff, point 26th.Oct.Coffin
that the defendant’s claim mistake,could be traced to a and this
rebutted of a deed from D. toany presumption Shepard

Allen,Joshua on Evidence, ;Mathews 198 thatPresumptive
the whether the facts would warrant thequestion, presumption

deed,of a fact,was a mixed of law and Bank thequestion of
Corcoran,United States v. ;2 R. 133Peters’s CourtSup.

and, that of alegal to factspresumptions apply transitory
record,nature and not to which onshould beonly, things

Brunswick v. 4M'Kean, Greenl. 511.
Eliot,Warren and for the to that thedefendant, the point,

had a to the of a deed from theexistenceright presumejury
245 ;Faunce, 4 Pick.circumstances cited Clark v.proved,

;7 Mill Cor­Lamb, Cowen,v. 431 Rust v. BostonJackson
; M'Call,6 158 10 Johns.Pick. Jackson v. R.poration,

; ;7 R. 5 Ricard v.377 v. Johns. Wil­Jackson Murray,
1227, 1230 ;;7 109 3 on Evid.liams, Wheat. Stark. and

as to from the confusion of thethe allegedquestions arising
; Parker 13Walrod,2 Comm. 297 v. Wen­Kent’sproperty,

dell, 16;296 Gordon v. Mass. R. 465.Jenney,
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Ryder Morton J. delivered the of the Court. This isopinion
v. de tobonis in which the claimstrespass asportatis. plaintiffHathaway.

recover for cords of' wood.twenty-threeApril term
1839, It in evidence, that the defendant took a certainappeared

in Bristol.
wood,of he onbut the thequantity taking, ground,justified

that the had land,cut and carried the wood from hisplaintiff
and so his,that the wood was and he had a lawful to takeright

Thet. wood in cut the and re-wascontroversy by plaintiff
him the ofmoved to a shore theby landing-place by swamp,

of which owned the defendant. Fromthe soil was thisby
itthe defendant carried If the wood wasnlace away. really

the and it aland,cut the defendant’s cutting removing byupon
wood,him in thewould not divest of hiswrong-doer property

he remove it from the where theand might lawfully place
it.hadplaintiff put

to the title of titlein the case relatesThe questionprincipal
toThe traceand on which the wood attemptedgrew. parties

Allen, to whom itfrom and Johnheir titles Josephrespective
Allenout. In 1720 John and madewas laid Josephoriginally

lot,and the Johna division a line east westby running through
half. The locusthethe and southerlytaking Josephnortherly

init, 1754,devisedhalf. John Allenin is in the northerlyquo
Allen itson. In 1768Allen, conveyedto his PhilipPhilip

it his fourin 1788 devised to sons.whoto David Shepard,
Gideon.to his brotherone of them his share1791,In conveyed

Gideon,in which descendedan undividedThis vested moiety
itwho toheir, conveyedCalebhis son and sole Shepard,to

the plaintiff.
his title with a deed from JoshuacommencesdefendantThe

Hatha-to Melatiah1778 AllenAllen. In Joshua conveyed
whichof the lot ofland, swampa tract of beingway part
it,Allen, and describesof byDavid bought PhilipShepard

from DavidNoa half.boundaries, conveyanceas several
; the defendant con-butto Joshua Allen is producedShepard

awarranttends, presumption,circumstances disclosedthat the
one of thethis ismade, questionswas andthat such a deed

willbyMelatiah Hathaway,reserved for our consideration.
Hatha-to Henryswampthe same1808,in devisedapproved

Hathaway three chil-to hisit descendedFromway. Henry
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dren, one of defendant, Ryderhaswhom the and heis acquired by
v.the two in thispurchase of the otherrights swamp. Hathaway

From the the estab-above recital it that plaintiffappears,
title,lishes a construction,his own to an undividedupon only

common,of the in in heBut,locus as a tenantmoiety quo.
well ;maintainmay his action a and it is imma-against stranger

title,tsria. whether his if or limitedcovers the whole isgood,
to an undivided half. It the on titledefendant hisequally puts

We doubt, estate,have no that of real if theconveyances
circumstances will warrant it, well be Acts ofmay presumed.

records,and as well as deeds andparliament begrants, may
from of time andpresumed other circumstances.lapse Nor

does the statute a of of estate,deedsrequiring realregistry
thedefeat ofnecessarily such a deed. Itpresumption may

;affect its but known,it is welloperation that unregistered
deeds will cases,be effectual in to real estate.many Thispass

has been insubject fully considered and settled the recent case
of Melvin v. Locks and 17Canals, Pick. 255.

Nor do we doubt, that the case,evidence in this which is too
detail,voluminous to recite in warrants thefully presumption.

The recital in the deed of is,Joshua Allen to ofHathaway
itself, evidence of thestrong existence of a deed fromprior

;to Allen this is confirmedShepard other circum-by many
stances in the lines,case. So the of and the mode ofrunning

recital,theoccupying, that the deed ofsupport was astrongly
of the lot inspecific part severalty.

Now as the derives his title from Davidplaintiff Shepard,
several descents and mesne ifthrough conveyances, David
had one half in anotherShepard previously channel,conveyed

it could thenot to or of hisclearly pass plaintiff any grantors.
in connexion, remark,And this it well tobe that somay gene

ral are the down,from David that theconveyances Shepard
of bethe deeds as well satisfiedlanguage one halfby asmay

the whole.
a careful satisfied,we well inUpon revision, are that refer-

title,ence to the the correct,instructions were and the finding
of the warranted the evidence.jury by

But in nextthe branch of the case we have found much
greater difficulties.
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Ryaer a of theIt that wood taken the defend-appeared, part by
ant, carried tohad been cut and the thelanding-place byHathaway.

own. hefrom land his For thisplaintiff indisputably part,
recover,contended that he had a to tohowever the titleright

the other lot be decided. In torelation this of themight part
“case, instructed,the were that if ofa thejury part plaintiff’s

own withwood was so mixed the defendant’s wood in the same
either the defendant did not know it orthat could notpile, by

it,examination the ofdistinguishreasonable suchany taking
not for which this action would lie.” Nowwas a trespasspart

circumstances, the of wood thus mixedif, takingunder any
abe this instruction would needtrespass, somemight general

and it incorrect,without would be and mis-qualification, might
in otherlead the And all the instruc-although,jury. respects,

this ations are and need butmay modification,right, slight yet
lead to-athat,even under our must new trial.practice,

obscure,familiar,Few in the law are less or moresubjects
to Ifthat which relates the confusion ofthan property.

chattels, identified,,of not of beingdifferent parcels capable
tomixed, how are beowned different theyby persons, get

?of the different owners? What are the relative rightssevered
of theCan each onefor orTake, grain liquor.example,

orhistake from the common massformer owners proportion,
If onein the whole ?become common ofdo tenantsthey

?? liewhole, shall the Willwhat be remedy trespasstakes the
Therecommon,in not. istenants clearlyIf becomethey

common law and theon between theconflict this subjectsome
accident, orIf intermixture takes bylaw. the placecivil

it be unreasonableof the would verythe faultwithout parties,
toof or affecthis materiallyeither propertyto partydeprive

be suffer-there must greatoftentimeshis to it. And yetright
kinds andof differentofconfusionas the propertying, by
the inter-orkinds ofdifferent grain liquors,as ofqualities,

notif entirely destroywouldof which greatly impair,mixture
not further toit be usefulwillButof the whole.the value

itaccident, as will notof bythe intermixture propertyconsider
consideration.the underto casemuchhave application

ofintermixture, questionsof intentional presentThe cases
of beingofthe goods incapableIf ownersgreater perplexity.
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R)derconsent makes themthem,to theiridentified consent intermix
andbein common. But if the wilfullytenants property Hathaway'a tenancyit cannot constituteunlawfully intermingled, clearly

tenant in com-be made am cannotcommon, because a person
ofThe act God ormon or without his consent.copartner

ofof such of thethe law create a confusionmay property
owners, a ofas to constitutedifferent necessarily community

act,But no one his ownbetween them.property person, by
can another to become his cotenant.compel

law,the rules of the civil if the intermixture was madeBy
consent, he itnot mutual who madeand by acquiredwilfully

the ;whole and for the was athe otheronly remedy party
satisfaction in for the Vinn. adlost. Inst.damages property
lib. 2, 1, totit. 28. This rule seems be asimperfect,very§
it would one to ofenable the anotherperson acquire property

will, tohis himself liable theagainst merely rendering pay
value of it. But it went the thatupon ground,undoubtedly
the and,intermixture a inconversion,was this isrespect,

to ofcases trover Butand our lawanalogous many trespass.
an rule. That learned commen-adopts entirely opposite very

“tator, inKent, 297,Chancellor 2 Comm.Kent’s thesays
law,common with tomore and guardpolicy justice, against

fraud, account,the entire without to himgave anyproperty,
whose andwas invaded its distinct characterproperty originally

If A will intermix his corn ordestroyed. withwilfully hay
B,that of thatso it becomes to whatdistinguishimpossible

to A from B,what to the wholebelonged belonged belongs
to B.” Hart v. Ten 2 Ch. R. 62.Eyck, Johns.

But this rule to or fraudulent inter-only applies wrongful
mixtures. There be an intentional andmay intermingling, yet
no ; aintended as where man mixes twowrong parcels together,

to his.own,both be or that he towas aboutsupposing mingle
his with his and theneighbour’s, mistakesby agreement, parcel.
In cases,such which be intermixtures,deemed accidentalmay
it would be unreasonable and that he should lose hisunjust,
own, or be to take his If wereobliged neighbour’s. they
of value, kind,orcorn, wood,as the theof same ruleequal
of would be one take hisobvious. Let each ownjustice given

if ofBut were value the rulequantity. wouldunequalthey
XXL.VOL. 20
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Ryder intermixture was such asAnd if the tobe more difficult.
v. on himthe loss should fallwhole whosethedestroy property,Hathaway.

theor misfortune caused destructionor follycarelessness
is and discussedthe This doctrine recognisedof whole. by

19White,v. Ves. 432.Eldon, in See alsoLord Lupton
Panton, 442 ;cited in 15 onPanton v. Bail­Vesey, Story

tit.ments, 3, 3, ;lib.; Pand. 29140 Ersk.Ayliffe’s p.§
1, ;17bk tit. 2 Dane’s Abr. 1192,Inst. §

andThe innocent intermixture ofntentional ofproperty
value, notthe same and does thechangesubstantially quality

whole,toAnd no one has a take the butrightownership.
a on the other owner.in so commits He shoulddoing trespass

division, or take his ownhim make a attonotify proportion
the othercare to leave to owner as much ashis takingperil,

him. It have beento mustbelonged thatalready perceived,
are not consistent with thethese perfectly unqualifiedprinciples

the therule laid for ofdown government jury.
ifdoctrine,to the theaboveAccording plaintiff actually

the which the takenthat land from wood was wassupposed,
his,and that all the was then theown,his wood itmingling

him of that whichshould not divest honestly belongedtogether
his, or ifhe knew that the land was notto him. But if he

not, wood,it was or and mixed the withdoubted whether his
defendant,or the and tomislead deceivean intent to prevent

of thehim from his own without dangertaking taking plaintiff’s,
own act lost andthen he has his fraudulent his canby property

stated,no if,have But as above theremedy. mingledplaintiff
lots,the different all of it to bethe wood from hissupposing

own, defendant,and if the that some of the woodknowing part
came the aland, whole,from the took he. was tres­plaintiff’s

ofthis action for the value theand is inpasser responsible
him. But if the defendant tookthus takenwoodplaintiff’s by

tothat of it thethe wood without any belongedany knowledge
in an action ofhe not liablethen is trespass, thoughplaintiff,

noi,ifwood, orhe has sold thehe in ifassumpsit,bemay
Ward,and refusal. Bond v. 7trover,in a demandafter

.Mass. R. 127­
newaside,be set and a triáThe thereforemustverdict

fairlyandof title hasgranted. beenas the question fullyBut
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Ryderthat,forsettled, be no reasonand there can retryingtried
v.¿ie oftoand new trial must be confined the questionentirely Hathaway

damages.

al.John Parkhurst versus Thomas Dickerson et

sailing whalingof a inWhere, to the a seaman drew an order favorpreviously ship,
voyage,on the for his share of the of andof the the theowners,plaintiff, proceeds

acceptingagent owners declined but told the heit,of the that would takeplaintiff,
subject hiswished,the order if the to and on the of thecontrol, returnplaintiff

would, with the consent of thevessel, seaman, it,save or to save for him,ittry
and the thereto,assented it was that this was not anplaintiff acceptancekeld9
of the order on the of ;the owners and that the order waspart sufficientprobably
to to antransfer the interest in theplaintiff drawer’s share and toequitable form

gooda aconsideration for the owners it;to but that suchpromise by pay promise
becould not from these circumstances, and that no action beimplied could main

tained on such order in the name againstof the the owners.plaintiff

Assumpsit to recover of the owners of a whaling ship,
called the Lemuel C. Richmond, the balance of the orlay
share of Alfred Graham.

At the trial, before J.,C.Shaw the plaintiff theproduced
order, tofollowing havealleged been drawn Graham onby the

defendants, and dated on the 28th of December, 1833 : “For
received,value toplease the order of Johnpay Parkhurst the

of inproceeds themy Lemuelvoyage C. Richmond her
intendedpresent voyage.”

the,defendantsThe was,defence that had never theaccepted
order, and had thepaid balance to Graham himself.

It was that Grahamagreed, sailed in the and thatship, theie
a him,was balance due to at the end of the voyage.

Kimball called as a witness thePerry, defendants, testi-by
fied that he was vessel,an of the and thatagent previously
to the of the vessel the owners contractedsailing with the

;to seamen that he furnished theplaintiff procure principal
;of crew,the Graham that the witnessincludingpart agreed

to orders to be drawn in favor of forthe theaccept plaintiff,
each, order,100 months;sum of in that suchsixpayable$

Graham,one drawn wereincluding by acceptedaccordingly
;and that when inthe orderpaid was thequestion presented,

wit,for itit, reasons,witness declined three to thataccepting


