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CVan O‘Linda et versus ThomasPeter al.
Lothrop.

adjoiningalso of it on the northof a of and land ancland,The owner narrow strip
grantee one of whichland,two of wason to the samesouth,the parcelsconveyed

<c boundeda and as north onstreet,” other,as on the andescribed bounded south
“ being tofirst referredof land mentioned thesestreet,”intended the strip by

thein such land did notwords. It was that the fee of deedheld, ;strip pass by
right orgranteebut that a of therein,the on theacquired way implication,by

ofprinciple estoppel.
isIt not a the owner of the soil of a in astreet, town, to erecttrespass populousupon

gatesbuildings and on of street with doors and sofences the line the constructed as,
swing constructing buildings,to inwhen over such toit; or, withinopened, place

dugbuildingthe limits of the materials and earth from thethestreet, cellar, pro
vided the street is not obstructed and such materials and earth areimproperly
removed or to on the thetime;within a-reasonable earth street forspread purpose

carriagesimprovingof it a or to allow horses toas and stand;way occasionally
againstin such street or near a house.

Trespass trial,At Shaiu J.,the before C.clausum.quart
inin landlocus was a of Newquoit that theappeared, parcel

andin and about tv/o hundredBedford, eighteenfeet widthforty
a; the fee underfeet in that the claimed deedlength plaintiffs

October, ;dated on the 30th 1834Russell,from Charles of
a it,the claimed of over asand that defendant aright way

land,to his and whichstreet and house ad-way appurtenant
on theit south.joined

admitted, that to the 26th ofIt was or Decernpriorproved
her, 1833, locus,the with landowned togetherRussell adjoin-

;on on the south that he hadit both the north and erecteding
north,a on the lot it on thestone anddwellinghouse adjoining

barn, on the lot ita stone as a on theused adjoiningbuilding,
south, which mentioned had since beenlast finishedbuilding

fitted as the house owned andand a dwellinghouse, being
defendant; December,the that on the 26th ofbyoccupied

inothers,to and1833, Russell RicketsonJosephconveyed
land, one ofand with two of whichfee wasparcelswarranty,

the“street,” other,on a and asdescribed as bounded south
”“north ;bounded on an intended street that the locus was

”“ ;the land to in deed the streetreferred such as that on
30th 1835,the of Ricketson othersand theconveyedJuly,

lots,one withof these the to thesoutherly appurtenances,
occupied thedefendant, owned and samewho had ever since
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OLmdathe deedthat,to theThe instruct byjudge proposed jury,
v.the feeothers,from to thatRussell Ricketson and supposing Lothrop

thethein the locus did innot but remained grantor,pass,
locus,a of in the as appurtenantgrantees acquired right way

thereof; that this easementto the lots on the north and south
adefendant; that he had rightthe land to the andwithpassed

to all for a street oruse it for beneficial which passagepurposes
be used.way might rightfully

of deed theTo this construction the excepted.plaintiffs
if the defendant hadcontended, that evenThe alsoplaintiffs

action,thethat maintainsuch a of mightright way, yet they
for and tobecause the defendant had used the locus purposes

nothis of did warrant.an extent which right way
show,toevidenceIn to this there was tendingregard point,

on theand fencesthat the defendant had erected buildings
the southown andnorth line of his lot immediately adjoining

constructedstreet, and doors sowithside of the alleged gates
heand thatstreet,over theas, to allegedwhen swingopened,

; horses,had cattle andsame that he hadthehad so opened
had; that helocus placedon theoccasionally standingcarriages

andthereonstone, timber and other keptbuilding materials
on his owntotime buildingthem a considerable preparatory

land, thrown outand; that he had built a barn on hispremises
to theon street, removingthe earth the alleged preparatory

on; somesame and that he had earth and partgravelspread
and nearaboutstreet,of suchof the surface especiallyalleged

and to facilitatemore levelbarn,his in order to make the same
tothe entrance the barn.

clausumwhether quarethe trespassquestion,Reserving
abuse of thefor such rightwould be the anyproper remedy

the that if theto instructtheof jury,way, judge proposed
locus, than such reasonabledefendant made no other use of the

use as owner of makes of aan land private waycommonly
estate, or of ato his highwayappurtenant public adjoining

; thathave no cause of actionthereto, the wouldplaintiffs
town, where is; that in a landotherwise, wouldthey populous

of such a to erectvaluable, way,it is not an unreasonable use
thereof, and to constructand on the line gatesfences buildings

it; buildingas to or to materialsand doors so overswing place
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O'Linda from a cellarout earthsuch and to throw dugupon way,
■o. it, ifandthereon, or to or wagons uponstop place carriagesLothrop.

; or tuof timenot continued an or unusual lengthunnecessary
it, if it islevel the surface and earth and gravel uponspread

it adone in for of asfaith, way,thegood improvingpurpose
in a forand suitable and manner that purpose.proper

aTo these directions and thereuponthe plaintiffs excepted,
oftaken to thedefendant,verdict was for the opinionsubject

the whole Court.
If tohe of that the instructionsCourt should be opinion,

the and that thethem, erroneous,or of were plain-jury, any
asidetiffs were to to be setrecover,entitled the verdict was

and a new or he so amendedtrial the verdict was togranted,
as to tostand as verdict for the bea andplaintiffs, damages
assessed in other-such manner as the Court might prescribe;
wise, for theverdict,to be' entered on thewasjudgment
defendant.

Bassett,Ezra TheOct. 26th. and for the soil andBaylies, plaintiffs.
freehold of the locus did not the deed from toRussellpass by

theRicketson and others. This does not come withinparcel
;in the deed and it could not asdescription pass appurtenant

M'Neil, ;to other land. v. 4 R. Alden v.Mass. 589Clap
Murdock, 13 R. 11; Hammond,Mass. 256 Pick.v.Tyler
193; ;Jackson v. 15 447 v.Johns. R.Hathaway, Sibley

10Holden, Pick. 249. If the of thesoil and freehold locus
in Russell,remained it his to thedeedpassed by plaintiffs.

further,We contend that Ricketson and others did not
even of locus. noa over the There wasacquire right way

;of such in terms and it could not asgrant right express pass
land,an to the for did not hold itRussell asappurtenance

it not Bethune,a in esse. v.appurtenant, being way Gayetty
; Chase,14 Mass. R. 49 Grant 17 R. 443. Thev. Mass.

of inthe land the deed of todescription Russell Ricketson and
others, street,as on a does not amount to anbounding implied
covenant on the of the that there was asuchpart grantor,
street, nor does it him to its existence. v.estop Clapdeny
M'Neil, 4 Mass. 589.R.

if the locus,But defendant in thehas a ofacquired wayright
evidence forthe that he has used the land purposesproves,
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0‘Lindawarrant, thewould notwhichmanner, rightin a suchand
of the landthe andto all use profitsentitledbeingplaintiffs Lothron

Lade v.of in the defendant.a wayto mere rightsubject
133 ;11004 ; Burr.Alker,2 Goodtitle v.Str.Shepherd,

; Smith,R. Peck v.5 Connect. 311Chalker,Hart v.
;6 R. 454103 ; Chandler,v. Mass.R.I Connect. Perley

; Adams Emerson,R. v.v. 16 Mass.Healy,Stackpole 33
; ;1 3Borman,Robbins v. Pick. 122 Dane’s6 Pick. 57

;v. Jac. 446 Rex v.261, Saunders,cites Fowler Cro.Abr.
;East, Jones, ;6 427 Rex v. 3 230Russell, Dovas­Campb.

; 12 H. Bl. 527 137.ton v. Dane’s Abr.Payne,
for the defendant, Smith,and cited Parker v.Colby,Coffin

;;413 Leonard v. White,37 Mass. R. 7 Mass. R. 6
10 Pick. 310.Emersonv. Wiley,

J.Morton delivered the of the Court. Theopinion April term
1839,justifies entry trespass.admits and the anddefendant The i­J J r, n Bristol.

in Theclaim the locus in fee. defendant claimsquoplaintiffs
doubt,noit. There is the deeda of over that fromright way

October,of 1834,theCharles Russell to covers theplaintiffs,
to deed, Russell,But that wholand in controversy. prior

both asof the land now owned wellby parties,was then seised
of nowit,land on the north ownedof other Edwardas by

December, 1833, to J.Robeson, in Ricketson andconveyed
of innorth and on the south the locuslots on theothers the quo.

“ on an street,”north intended andOne was bounded the
“on street.” The defendant derived aa title toother, south

others,and whothe lot from Ricketson theconveyedsouth
areThese two lots 40 feetnorth to Robeson.lot apart,

athem of land 40 wide andbetween feet 217stripleaving
isor 218 feet which the of this suit.long, subject

canIf defendant establish over thethe any right premises,
virtue of the deed of toit be Russell Ricketson andmust by

others; the construction of deedand true that is the principal
case. It is to be settledin the thesupposed byquestion

that in lineCommonwealth,cases in this a torunningadjudged
road,a the road isor bounded excluded. v.a by Claproad

13; Murdock,R. 589 Alden v.4 Mass. Mass. R.M'Neil,
Holden, ;10 Pick. v. Hammond,249256 ; Tylerv.Sibley

to be193 And there seems ayet analogy11 Pick. great
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O'Linda a In thebetween a a river and road.boundary uponupon
v. is the trueformer case it is well settled that the aquaeLothrop. Jilum

line, water vests in theand that all the soil under the adjoining
into the of the the river.easementproprietors, publicsubject

And diverted,should the river be or for cease tocauseany
flow, the of the land would become for allownership perfect

is,A in in itspurposes. public highway many respects, legal
uses, similar to two co-a river. It is not to seeeasy why
terminous a or street,bounded road shouldproprietors upon
not take the fee ofto the centre the to thehighway, subject

servitude. This doctrine is maintained Chancellorpublic by
Kent. 3 349,Kent’s Comm. and is the casebysupported
of v. 15 Johns. 447. theJackson R.Hathaway, Perhaps
cases in our all without intercourts be sustainedmay any

rule,ference with the that land bounded the highgeneral upon
York andit,to of laid down in Newextends the centre asway

cases, them,elsewhere. In of the if not all of thesome
towas so as exclude thedescription specific necessarily ways.

But rule,whatever be the correct we are satisfiedmay general
that the deed to Ricketson and others excluded the land in

not then exist in actual use,The street did butquestion. only
had toin If Russell intended the landconveycontemplation.

there could be nolots,between the two reason forpossible
the land into two to each aseparating parcels, giving separate

ofone the north side the streetboundary, bylimiting proposed
of it.and the other the south sideby

fee did notof that theWe are therefore pass byopinion,
could notand itthat deed. It was not granted, passexpressly

as incident orLand will not pass appurtenantincidentally.
to land.

locusof thethe estates on each sideAs the ofpurchasers
betoitself, it remainsa to the soilin did not rightquo acquire

wasit. Thereoveran easementseen whether acquiredthey
asNor did passof any wayno of a way.grant rightexpress

or inin usenone thenland beingto the granted,appurtenant
land,theinan easementexistence. the defendantIf acquired

oftheor onit must been principlehave implication,by
estoppel.

Smith, 17 Mass. R.v.in ParkerThe doctrine laid down
one.anda reasonable413, equitableto to beseems us very
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OLindaif; butcase, think,we was to thisThat perfectly analogous
vthere be this the the two. Itdifference, is ofstrongerany Lothrop.

“said, that the heirs arewas there and hisgrantor estopped
offrom that there is a street or to the extent thedenying, way

land, on two We this bethose sides. consider to not merely
covenant,an that there are sucha but implieddescription,

isThis of this of the case.streets.” decisiveopinion part
; andA of vested in and othersRicketsonway they, byright

thedeed,their the same to defendant.conveyed
But it is contended the that ifcounsel, even theby plaintiffs’

had of hedefendant a so abused itright as toway, yet become
no doubt,a There is thethat owner of the feetrespasser.

of aland, over which or exists,public has away, private, right
to the of use of his estate consistent withenjoyment any the

toservitude which it is and maintainsubjected, may trespass
for of his Robbinsany interruption v.enjoyment. Borman,

;1 Pick. 122 Adams Emerson,v. 6 Pick. 57.
The use of the the defendant which isway by complained

of, inconsisted and so neardoors theplacing gates street that
;when itover inopened they swung horses andsuffering

to stand in thecarriages street near hisoccasionally ,premises
m timber and other materials on theplacing street preparatory

a on ;to barn ownhis land inbuilding earth out ofthrowing
his cellar on to for it;the street the of andpurpose removing
in earth onsome the street itspreading to make more level
and to make ownhis barn more accessible. This is alleged

beto an unreasonable ofuse andthe such a one asway
trespassaamounts to

What be adeemed reasonablemay and use of aproper way,
or must much on the local situation,public private, depend

onand much The use and thepublic usage. general acqui-
of the ofescence is evidence the The ownerpublic right.

make such reasonableof land use of a hismay way adjoining
l“r,d. made others As to’as is situated.by similarlyusually

use,of down,the it well be thatthe reasonableness may laid
where is valuable,a town land it is notveryin populous

on the ofto erect and fences line theunreasonable buildings
them,and inand to doors so as whenstreet place gates opened

street. When the owner of a lot in suchover'theto swing
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thatbuild,to and for toOLinda has occasiona situation purpose dig
v. andhe his materials earthcellars, lay buildingmay rightfullyLothrop.

he carestreet,limits of the takes notwithin the provided
same,the and to remove them withinto obstructimproperly

that,It is obvious thistime. withoutverya reasonable privi-
would in situations orit be some nearlylege, quite imprac-

-If he be aat all. of toticable to build guilty wrong any
and ownerto the not to the of the land.one, it is public,

tonuisance,of a he is answerable the Common-If he is guilty
aThe earth or on with anwealth. gravelspreading way

itthe and make more convenientintent tohonest improve way
it,and isuse,for thereby actually improving clearlypublic

owner of land. isno on the the Much less it atrespass
allowto horses and to standoccasionallytrespass, carriages

or near house. This one ofin the a is thestreet against
of a If this were touses be deemedhighway.appropriate

few of us woulda escape.trespass, very
thewere the substance of instructions which wereThese

correct;We think were andtheto they judgmentgiven jury.
the verdict.be rendered uponmust

Ryder Hathaway.David C. versus Melatiah

“asIn J. A. a land of the of1778, of described lot whichparcel part swampconveyed
bought beingD. of A.” It that thisheld, recital,S. P. was confirmed evidenceby
running agreement,of the between such the and thelines, residue,of of lotby part

and of the of land to lines from 1778 to 1830,the thoseconformablyoccupation
jury presumingin the of a deed D. S. to J. A.would warrant the existence from

intermingle goods andA his own with others of the sameIf qualityintentionally
belonging be his such intermixture doesown,but which A toB,value to supposed

belongindid him and if; B,A of his in those which fact tonot devest property
belong whole,a take the he isknowing goods A,that of the to responsi-part away

goods goods,or take;ble to A in for the value of A*s if he the withouttrespass,
knowledge, although in he be in if he hasnot liablesuch trespass, may assumpsit,

a and he has not soldgoods, refusal,in after demand if them.trover,sold the or
goods not orown,knew that a of the were his if hein suchA, case, portionBut if

intermingledand them in order to B,were or misleadnot,whetherdoubted, they
danger takingwithout of thosetaking A,him his offrom portion,ana prevent

andlost his can have nofraudulent ownact,suchhas, remedy.then A property,by

forthe defendant taking, carryingThis was againsttrespass
ofcordshis use twenty-threeto ownand convertingaway

wood.


